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“more kilowatts 
from less fuel 








Many companies are currently enjoying substantial 
dollars and cents benefits through the use of 
pressure-fired units. 

While engineers had long recognized the advan- 
tages that would result from all-forced-draft, 
pressure-fired boiler operation, overcoming the 
obstacles that blocked the development of actual 
pressure-tight units was an engineering achieve- 
ment of major proportions. And the fact that today 


4 


some of the largest coal-fired units ever operat 
have no induced draft fans is the strongest possih 
indication of the success and acceptance 

B&W’s pressurized-furnace design. 

Sixty-five B&W Pressure-Fired Boilers—m:ny W 
operating records spanning several years —14 
serve a total generating capacity of more tl 
5,500,000 kw, in power plants across the cou 

Fifty additional B&W units to serve anotl 
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Baw 
Pressure-Fired Boilers 
For a Total Generating 

Capacity of Over 


10,500,000 K 


Appalachian Electric Power Co. 

Arkansas Power & Light Co. 

Central Louisiana Electric Co. 

Central Power & Light Co. 

City of Jacksonville 

City of Lansing, Mich. 

City Public Service Board, San Antonio 

Commonwealth Edison Co. 

Consolidated Edison Co. of N. Y., Ine. 

Dallas Power & Light Co. 

El Paso Electric Co. 

Houston Lighting & Power Co. 

Indiana & Michigan Electric Co. 

Indiana-Kentucky Electric Corp. 

Jersey Central Power & Light Co. 

La Electricidad De Caracas 

Ohio Edison Co. 

Ohio Power Co. 

Ohio Valley Electric Corp. 

Oklahoma Gas & Electric Co. 

Philadelphia Electric Co. 

Public Service Co. of New Mexico 

Public Service Co. of Oklahoma 

Public Service Division, Commonwealth 
Edison Co. 

Public Service Electric & Gas Co. 

Southern Nevada Power Co. 

Southwestern Gas & Electric Co. 

Texas Electric Service 

Texas Power & Light Co. 

Tucson Gas, Electric Light & Power Co. 


West Texas Utilities Co. 
- Wisconsin Power & Light Co. 


operatt000,00( kw of generating capacity, are being built. 





it POSSE you are interested in pressure-firing, we will be 


tance Bad to discuss detailed performance records of BMS ¢ OCK 
le many units now installed. Their day-to-day ; & WILE OX 


many Wiiperation under a variety of fuel and load condi- 
irs —NG@ons will indicate clearly the long range availa- 
acre tility and savings possible with this type of unit. 
e countifine Babcock & Wilcox Company, Boiler Division, 
2 anotilal East 42nd Street, New York 17, New York. 
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ne transportation seems to be in dan- 
ger of drifting into such an adverse fi- 
nancial situation that it can only be oper- 
ated in some places as a government mo- 
nopoly. This advent of public ownership 
by ‘default in the transit field of urban 
transit is by no means inevitable for there 
are a number of sound and wise alterna- 
tives. 


Ir is these alternatives which will prob- 
ably command the attention of those at- 
tending the American Transit Association 
meeting in Pittsburgh, September 27th to 
30th. Following our annual custom, we 
present in this issue matters of particular 
interest to our readers of the transit indus- 
try and wish them success with their an- 
nual meeting. 


ONE of the more hopeful developments 
in this situation is the growing sensitivity 
of municipal officials to the difficulties 
which would be dumped on their doorstep 
if private enterprise is allowed to sink. 
Mayors and city councils would be sub- 
jected to political pressure previously un- 
known. And nobody seems to have any 
illusion that service would be more eco- 
nomical and efficient if it were operated by 
City Hall. This is quite a different situa- 
tion than prevailed during past decades of 











LAURENCE WINGERTER 
































GEORGE W. KEITH 
rosy-hued discussions about social control 
of public services. On the contrary, there 
seems to be a disposition on the part of 
responsible city officials to go to great 
lengths to avoid the necessity of municipal 
operations. They have cause to recognize 
real responsibilities and headaches when 
they see them coming. 


gel enough, this more realistic atti- 
tude in favor of continued private en- 
terprise is not so apparent in our foreign- 
aid program. Recently our Foreign Op- 
erations Administration decided — that 
roughly half of the railway equipment our 
government is buying for India will be 
purchased in this country, and the other 
half abroad. 


A Scripps-Howarp newspaper chain 
editorial immediately asked, why should 
we be doing all this for India in the first 
place? When our country was in a like 
state of development, no one gave us free 
equipment. Railway construction was fi- 
nanced in part by federal land grants, and 
in part by private capital, a substantial part 
of which came from foreign investors. 
India could do the same. 


OF course, the railway system in India 
is to be a government monopoly, in which 
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What Light’s D. 


HE EMBLEM for Light’s Diamond 

Jubilee was explained to your industrial 
customers last November in an Electrified 
Industry house ad which looked very much 
like this one. 

We told these customers of yours that 
“Light for Freedom—Power for Progress”’ 
should mean a great deal to them. We 
said that they could profit from the Jubilee 
celebration if they would use Edison’s con- 
tributions, and do these things: 

1. Remember that Edison’s great inven- 
tions. which include the first practical in- 
candescent lamp and the first practical sys- 
tem ‘or distributing electric power, came 
because he was a free man in a free coun- 
try. Let’s all work to keep America free! 











J. Means To You 


2. See how good lighting and good use 
of power promote production and pros- 
perity. Use the ideas in this magazine. For 
example: 


High frequency heat speeds production 
Salt bath furnaces for heat treating 
The 1953 Metals Show — new ideas 


Modern methods to conserve man-hours 


Customers use Electrified Industry ideas. 


Their use adds to your net revenue. 


ELECTRIFIED INDUSTRY ~~ Cocdeny\ Msiowis 


Martin Publications — 20 No. Wacker Dr., Chicago 6 





PAGES WITH THE EDITORS (Continued ) 


private investment may not be desired. But 
why should the United States finance So- 
cialism abroad when it opposes it here? 
The Scripps-Howard editors have a per- 
suasive point. 


GETTING back to our domestic transit in- 
dustry, the past twelve months have been 
referred to by some transit service opera- 
tors as “the year of the great awakening.” 
It has been a year when the transit indus- 
try has placed its cards squarely on the 
table with the public. 


Fe our leading article in this issue, 
LAURENCE WINGERTER, president of 
the American Transit Association, has 
written a comprehensive and thoughtful 
statement about economic and regulatory 
developments in the transit industry over 
the past year. Faced with a decline in pa- 
tronage, the passengers will eventually 
have to write their own ticket as to whether 
they want adequate service and are willing 
to pay for it. 


Mr. WINGERTER is a native of Wheel- 
ing, West Virginia, and a graduate (BS, 
28) of Notre Dame. After serving as 
a student engineer with the Westinghouse 
Electric Company, he entered into the 
transit industry as a publicity director for 
the Gary Railroad Company. He has also 
seen transit service in Des Moines and 
Indianapolis. He became vice president of 
the American Transit Association in 1942, 
of which he is now president and general 
manager. 


JOHN J. HASSETT 


poe W. KeirH, business writer of 
Cincinnati, has conducted an “off- 
the-cuff” interview with operators of pri- 
vately owned off-street parking facilities. 
His resulting article begins on page 357. 
The purpose is to determine the prevailing 
view on the ability of private enterprise 
to handle the parking of private automo- 
biles with the incidental benefit of in- 
creased efficiency and more economical 
transit operation. With government and 
business each functioning in its own 
sphere, it is believed that venture capital 
can be found to finance the solution of 
traffic congestion and parking difficulties. 


* x * * 


) ee economic problems of the transit 
industry since the end of the war have 
spread some public confusion and misun- 
derstanding concerning those who are still 
trying to operate on the traditional basis 
of free enterprise in public service. Inex- 
perienced people have been attracted by 
mythical opportunities for quick turnover 
and private gain. Some local authorities 
have become complacent with the thought 
that mass transit is indispensable and can 
be substituted by private automobiles. 
Joun J. Hassett, Washington author of 
business articles and public relations coun- 
selor, whose contribution begins on page 
367, has explored these dangerous trends 
and the need of better public relations to 
offset them in the harassed transit indus- 
try. 
* * * K 


N” only legal, but economic and finan- 
cial problems of operating public 
utilities engaged the attention of the Sec- 
tion of Public Utility Law of the Ameri- 
can Bar Association. The appendix pub- 
lished with this issue, contains the texts of 
the various addresses given at the sessions 
of the annual meeting of the Section of 
Public Utility Law during the American 
Bar Association convention at The Black- 
stone hotel in Chicago, Illinois, August 
16th, 17th, and 18th. 


THE next number of this magazine will 
be out October 14th. 


Aue Chih Gritin 
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Completely new—Totally different... 
the fully automatic Calculator that PRINTS! 





Phe Model 99 Printing Calculator multiplies, 
divides, adds and subtracts. It performs 
every one of these calculations with greater 
efficiency than any previous machine of its 
kind. Among its many outstanding features, 
it provides automatic multiplication and 


credit balances plus Simpla-tape, the two color 


ERO LF Fe Ai, 





¢ printed record of each and every calculation. 
t Write for free booklet number C669. 

2 

: Flemington. Flan! 

BS Room 1981, 315 Fourth Ave., New York 10, N.Y. 








Coming IN THE NEXT ISSUE 


* 







THE GAS INDUSTRY PUTS ACCENT ON ACTION 


A comprehensive report of the year's progress toward industry objectives is presented by the American 
Gas Association's president, E. H. Eacker, who is also president of Boston Consolidated Gas Company. 
The success of the Gas Industry Development Program and the united industry's efforts to improve 
community and public relations are discussed in the leading feature of this special issue devoted to 
topics of immediate concern to people in the gas business and allied fields. As suggested in the title 
of the AGA president's message—deeds, not words, are getting first prizes in the industry these days 






















THE PHILLIPS CASE DECISION AND THE PUBLIC INTEREST 


Shortly after the U. S. Supreme Court handed down its decision on June 7th in the now historic 
Phillips Petroleum Company Case, predictions fel! thick and fast concerning the likelihood that the 
court's mandate would be the subject of remedial! legislation in the 84th Congress. Among the leaders 
outspokenly opposed to the regulation of independent gatherers and producers of natural gas and 
oil is the Honorable Lyndon B. Johnson, U. S. Senator from Texas, and a minority leader in the upper 
chamber. The Senator has expressed his views upon the need of such action. 


REGULATORY OBLIGATIONS OF THE GAS PRODUCERS 


Just what are the requirements of the mandate of the U. S. Supreme Court as carried out by the 
Federal Power Commission under its Orders 174 and 174-A? This question is answered by Jerome M. 
Alper in a clear and forthright manner for the benefit of those who are now considered "producers 
or gatherers" of gas under the court's interpretation of the Natural Gas Act. Until such time as the 
Congress may see fit to change the law for individuals or corporations in this category, here is a bit 
of timely and sober advice from a legal specialist who is close to the Washington scene. 





THE NATURAL GAS ACT 


Oil and gas production, by their nature, require regulation under state law—efficient and reasonable 
regulation by the states is the best way to prevent undue federal authority. A member of the Federal! 
Power Commission explains his personal views on jhis. The author, the Honorable S. L. Digby, 
is a former Louisiana gas conservation commissioner who recognizes that much confusion now prevails 
regarding the Natura! Gas Act. 





A FAIR RETURN FOR A NATURAL GAS UTILITY 


The interrelationship of factors which go to maintain tne strength of the gas industry and the 
importance of the part played by the regulatory commission are capably set forth in an article by 
Milford Springer, general counsel of Southern Counties Gas Company of California. Investor con- 
fidence, prompt and adequate service, capita! attraction, system expansion, compensatory rates, ade- 
quate earnings—the full complement of elements which, put together, make for a strong industry are 
well presented in this forthcoming article, with particular emphasis on the state commission. 












INTERIOR'S OIL AND GAS DIVISION AND THE GAS INDUSTRY 


The O&G division of the Interior Department was reconstituted in May, 1954, as the official successor 
to the Petroleum Administration for Defense (popularly known simply as PAD). The O&G division 
has inherited certain characteristics from its forebears. Its functions are a mixture of the advisory 
duties of the earlier division and the more mandatory power of PAD. The acting director, Hugh A. 
Stewart, takes us inside Interior for a résumé of the facts and general tendencies of the division. 















A LETTER TO THE MARQUIS DE LAFAYETTE 


A year or so ago, in an all-electric issue, free-lance writer George W. Keith took quill in hand to 
write a letter to Ben Franklin on the developments in the field of electric power since the date Franklin 
flew his kite in a thunderstorm. Now, Keith writes to one of Franklin's contemporaries, the Marquis de 
Lafayette, to tell him how it has gone in the gas industry since Lafayette's visit to Fredonia, New York, 
in the early days of the use of natural gas as a lighting and cooking fuel in this country. A most 
engaging account. . 









* 





Als a Special financial news, digests, and interpretations of court and com- 
mission decisions, general news happenings, reviews, Washington 
gossip, and other features of interest to public utility regulators, com- 
panies, executives, financial experts, employees, investors, and others. 
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GAMBLING OV RATES? 















You may be losing important rate revenues if your rate structure is based on 
incomplete figures. You can get complete, accurate, swift analyses of all your 
billings via the R & S exclusive “Multi Frequency Tabulator.’”’ When R & S ana- 
lyzes your billings you are insured against the hazards of these highly dangerous 
methods— 





@ rates developed from “sampling” analyses of 2 or 3 months 
billing and weighted for the balance of the year 


@ rates arrived at through meter book studies, again, on a 
sampling basis 


@ rates predicated upon random sampling of “typical” cus- 
tomer billings over a short or long term 


None of these methods can be depended upon to reveal a true picture—the R&S 





method can. 


The cost of this service can be recaptured a thousand fold with properly designed 
rate structures that produce the required revenue and at the same time stimulate 
consumption. The insurance that your rates 
reflect the true picture of consumption is 
worth the cost alone! 














There is no charge for consultation with 
R & S—ask for an estimate of the cost of an 
analysis of your billings—try the service—it 
will prove its worth almost immediately! 







RECORDING & STATISTICAL CORPORATION 


“your way to better controls” 
100 Sixth Avenue, NewYork 13, N.Y. 
WOrth 6-2700 













C4aoukeble Cee 


“There never was in the world two opinions alike.” 
—MOoNTAIGNE 
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WILLIAM RANDOLPH HEaRst [axation is ruinous to any nation and our govern- 
Late publisher. ment piling up an enormous government debt is piling 
up taxation.” 







* 






G. MENNEN WILLIAMS “A resurgence of automobile buying would result in 
Governor of Michigan. higher income tax revenues from both business and pri- 
vate individuals.” 






- 







Dona_LpD H. Mackay “The motor vehicle driver, whether he be a private 
Mayor of Calgary, Alberta, Canada. _ motorist, a salesman driver, a bus driver, a truck driver, 
or a taxicab driver, is the focal point for major attention 

in the constant attack on traffic accidents.” 








* 






MERWYN A. KRAFT “The public conveyance vehicle and the privately 
Director, department of personnel owned automobile are competing for a roadway that has 
and accident prevention, American long since passed the law of diminishing returns in so 











Transit Association. far as its ability to satisfy both demands is concerned.” 
* 
EDITORIAL STATEMENT “There is, of course, a relationship between fares and 


The Akron (Ohio) Beacon Journal. bus riding, but cost is far trom the whole explanation 
for the business decline which all bus companies have 
suffered since the end of the war. As a matter of fact, 
we should guess that for every person who has quit 
riding busses because he thinks fares are too high, ten 
have quit because they no longer feel compelled to econo 
mize on transportation.” 

















¥ 







CHARLES E. WILSON “Whatever we can do in Edison’s name to gain de- 
Former president, General served recognition and credit for the electrical indus 
Electric Company. try’s contributions to our national welfare, he would, | 







am sure, heartily endorse and applaud. This is a par 
ticularly appropriate time to press home a greater aware 
ness of the desirability and advantages of better lighting. 
Lighting was the industry’s first service and is still the 
great common denominator.” 










* 






JouHNn W. Bricker “Since regulatory and promotional policies inevitabl) 
U. S. Senator from Ohio. produce transport roadblocks, Congress should remov: 
them before they become serious. Only by promptl 
removing such impediments can the Congress hope to 
preserve the inherent advantages of each mode of trans 
portation. The penalty for not clearing transport roac 
blocks is a transportation crisis leading first to nationa'- 
ization of one segment of the industry and eventually 
to socialization of the whole transport system.” 
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Why fine new power 
plants everywhere 
have Q-Panel Walls 


Builders of new power plants in all parts of the country 
have specified Q-Panel walls for the following very good 
reasons’ 1. Q-Panels are permanent, dry and noncom- 
bustible, yet may be demounted and re-erected elsewhere 
to keep pace with expansion programs. 2. Q-Panels are 
light in weight, thus reducing the cost of framing and 
foundations. 3. Q-Panels have high insulation value. . . 
superior to a 12” masonry wall. 4. Q-Panels are quickly 
installed because they are hung, not piled up. An acre of 
wall has been hung in 3 days. For more good reasons for 
using Q-Panel construction, use the coupon below and 
write for literature. 








Robertson 


Q-Panels 


H. H. Robertson Company 
2400 FARMERS BANK BLDG. ° PITTSBURGH 22;,. PA. 
Offices in Principal Cities 











a. 

Q-Panel walls grace the new Elrama Power 
Plant (above) near Pittsburgh. It was designed 
by Duquesne Light Company’s Engineering 
and Construction Department. The Dravo 
Corporation was General Contractor. 























Q-Panel walls (above) go up quickly in 
any weather because they are dry and 
hung in place, not piled up. 


More than 32,000 sq. ft. of Q-Panels were used 
to enclose the impressive Hawthorn Steam 
Electric Station (left) of the Kansas City, Mis- 
souri, Power and Light Company. Ebasco Ser- 
vices, Inc., designed and built the plant. 


Please send a free copy of your Q-Panel Catalog. 


NAME 





FIRM 





ADDRESS 
PUFI 





EDITORIAL STATEMENT 
The Kansas City Star. 





F. J. JoHNSON 


Company. 


HERBERT HOOVER 
Former President of the 
United States. 

















A. D. MARSHALL 
Manager, employee benefit 
services department, General 

Electric Company. 


SHERMAN R. KNAppP 
President, The Connecticut Light 

¢. . i 

& Power Company. 









A. A. STAMBAUGH 
Chairman of the board, Standard 
Oil Company of Ohio. 













FRANK E. McCasLin 
President, Oregon Portland 
Cement Company. 








REMARKABLE REMARKS—( Continued) 


President, The Louisville Transit 


“Public ownership of transportation is an invitation 


to much larger trouble. It throws the door open to all 


kinds of pressures on city councilmen or members of a 
commission to give unjustified, money-losing service.” 


sd 


“It has always seemed inconceivable to me that any 
business which can accumulate the tremendous gross 


revenue in nickels and dimes that this [transit] business 
does, should not be able to turn some of its nickels and 
dimes into net earnings.” 


ca 


“The imperative need of this nation, at all times, is 
the leadership of the uncommon men or women. We need 
men and women who cannot be intimidated, who are not 
concerned with applause meters, nor those who sell to- 
morrow for cheers today.” 


© 


“To have real retirement security with freedom we 
must, through investments, in homes, in bonds, in stocks, 
in life insurance, etc., build the program which will ex- 
actly fit the need of ourselves and our families. Govern- 
ment and employer plans can only be a base on which 
we can build. This is the challenge to employers and 
all others interested in our free competitive enterprise 
system.” 


¥ 


“T have been afraid sometimes that there is a tendency 
for us to become complacent in the false belief that our 
industry’s future growth is in no way related to our 
policies and efforts. I am not going to argue the point. 
but I would like to say with all solemnity that I know of 
no product, no cause, no idea which has won public un- 
derstanding and acceptance without that force of active 
belief variously called selling, cr merchandising, or 
promotion.” 


¥ 


“Industry very often has felt that it is misunderstood 
by its friends, to which I subscribe. I am sympathetic 
with those industry-supported agencies which have 
been attempting to interpret the American system of 
free enterprise to our people. These approaches, how- 
ever sound, have had some inherent weaknesses, one 
of which, however unjustified, is the charge sometimes 
made that industry’s story is one-sided and self-serving ; 
another is that such attempts very often do not reach 
the right people.” 


» 


“Sound policies for the use and development of these 
[our natural] resources must embody the principle of 
the greatest possible co-operation between private en- 
terprise and all levels of government. At the same time, 
the private enterprise must be allowed to manage our 
natural resources without governmental domination and 
control, if we are to be assured of maintaining the foun- 
dations of America’s industrial progress. No one is more 
aware today of the necessity of managing and per- 
petuating these natural resources without exploiting 
them than are the industries dependent upon them.” 
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Cuts cost 
per service call 





-REPAIR 
SERVICE 


Nine models with Service-Utility bodies. 77-in. body lengths for 115- 
in. wheelbase models, 89 and 96-inch lengths for 127 and 134-inch 
wheelbase models respectively. GVW ratings, 4,200 to 8,600 Ibs. 





and other specialized equipment also available. 
You can choose the truck that’s exactly suited 


Here’s the truck that lets you “take the shop to 
the job”—to complete almost any service job in 


just one trip. INTERNATIONAL Trucks with Serv- 
ice-Utility bodies make it possible to make more 
calls per day, to cut costs on every call. 


to your specialized needs. And like every INTER- 
NATIONAL, it will be all-truck, and Tough-Job en- 
gineered for dependable, low-cost operation, and 


long life. 

Let your INTERNATIONAL Dealer or Branch 
show you the right truck to cut costs on every 
service call. Your trade-in may cover the down 
payment. Convenient terms arranged. 


The body is designed with big-capacity lock- 
ing side compartments of varying sizes for stor- 
age of all tools and parts, with built-in bins, trays 
and shelves to keep them orderly and ready to 
use. Pipe supports, vise brackets, ladder racks 


INTERNATIONAL HARVESTER COMPANY ¢ CHICAGO 


International Harvester Builds MCCORMICK" Farm Equipment and FARMALL* Tractors... Motor Trucks... Industrial Power... Refrigerators and Freezers 
Better roads mean a better America 


INTERNATIONAL TRUCKS 


"Standard of the Highway” 
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World’s first close-coupled, cross-compound 
reheat turbine completes first year of operation, 
sets pattern for future power generation. 


eggs ELECTRIC POWER COMPANY’S first direct. A short “cross-under” carries steam from 
unit at its new Oak Creek Station has proven the intermediate pressure turbine to the center of 
desizn features that open new possibilities for the double-flow, low pressure 1800-rpm turbine. 
steam turbine development. One additional Allis- Both high and intermediate pressure turbines 
Chalmers unit of the same type is being installed, operate at 3600 rpm, keeping the high tempera- 
WManother is under construction. ture turbines favorably small in physical size. 
8 Close-coupled design makes a compact unit Primary steam to the high pressure turbine is at 
possible. It can be installed transversely or lon- 1000 F, and reheat steam to the intermediate 
gitudinally in the turbine room with minimum pressure turbine is also at 1000 F. The 120,000-kw 
crane span and still stay within space limitations unit generates two-thirds power at 3600 rpm and 
of the boiler. End result is a smaller building one-third at 1800 rpm. 
with smaller turbine foundation. The entire unit You can depend on Allis-Chalmers for pace- 
rests on a single foundation. With the shafts so setting turbine-generator units engineered to meet 
close together, oil piping can be reduced to a your requirements... in ratings up to 500,000 kw. 
single feed and single drain line for both high and , For information, contact your nearby A-C repre- 
low speed machines. Steam piping is short and sentative or write Allis-Chalmers, Milwaukee1, Wis. 


Song Ae a se 


A-4467 


Longest Exhaust Blades 


This cross-compound 3600/1800-rpm reheat tur- 
bine provides the large exhaust area needed for 
superior performance of high capability turbines. 
Its low pressure turbine operates with 40-inch 
blades, longer than any previously used. It op- 
erates at unusually low 14-inch exhaust pressure. 
The same low pressure turbine could be used at 
l-inch exhaust pressure on a 250-mw unit. In 
addition, units of this type can be built in sizes 
up to 500 mw. 


CHALMERS 
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Twofold Benefits From The 


Analysts Journa 


7, \ts timely articles by the nations leading security analysts 
and economists keep you informed as to methods and 
trends in the security markets. You will be better able to 
present your company in its most favorable light if you 
know the trend of financial thinking as expressed in the 
official publication of the Security Analysts. 


Its advertising pages provide a means of putting your story 
across to the Analysts. There is no more direct and effec- 
tive way to contact this influential group of investment 
specialists than to advertise in their own quarterly Journal. 


To Keep Abreast of Investment Markets 
READ THE ANALYSTS JOURNAL 


To Keep Investment Markets Abreast of Your Company 
ADVERTISE IN THE ANALYSTS JOURNAL 


PUBLISHED QUARTERLY BY THE NEW YORK SOCIETY OF SECURITY ANALYSTS 





THE ANALYSTS JOURNAL 
20 Broad Street, Room #908 
New York 5, N. Y. 


Gentlemen: 
(] Please enter my subscription for one year at the subscription rate of 


$5.00—United States; $5.50—Canada. 


(] Please send me your advertising brochure. 
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Today...corn stubble 
Tomorrow... power for America... 





FROM THE FIRST MOMENT Pioneer is retained to help you 
plan your new electric power station, Pioneer becomes 
a part of your company, thinking and planning in your 
best interests . . . Pioneer has 52 years of experience 
a i to aid in determining the necessary plant capacity and 
oe fe - A ip . ; its construction cost, to select the site and design the 
™ ee generating station . . . Pioneer will also design any 
needed service or office buildings and act as your agent 
in purchasing construction supplies and materials . 
Pioneer offers complete valuation, depreciation and 
rate services . . ..it will supply stock transfer and 
dividend distribution services . . . Our consulting staff 
provides experienced advice on company management, 
corporate finance, accounting and taxation matters ...a 
well-rounded schedule to relieve your overload periods. 


For complete information on Pioneer’s services, 


write for our factual booklet, “‘ Pioneering 
New Horizons’’, yours for the asking. 


Pioneer Service & Engineering Co. 
231 South LaSalle Street - Chicago 4, Illinois 
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Rotor discs for mammoth 11-stage compressor were 
balanced and stacked for alignment in one of Newport 
News’ five huge machine shops. Large engineering and 
technical staffs with a vast plant make Newport News an 
ideal source for large equipment ... standard or special in 
design. 


To create winds exceeding 


A 35-foot boring mill in Newport News’ plant 


Newport News builds world’s machining the 374,000-pound upstream housing for 


the giant axial flow compressor. The compressor is 
heart of an 8-foot supersonic wind tunnel at the Ames fi 


Mightiest Compressor Aeronautical Laboratory of the National Advisory 


Committee for Aeronautics at Moffett Field, Calif. 





Whenever you want large units built with careful 
attention to detail, give the job to Newport News. Newport News’ craftsmen produce units that rang 
, , , from small components of spinning machines, 
shis compeny recently built an cleven-stage — mammoth hydraulic turbines... from piping, pumj 
flow compressor that shatters all previous records 2 alk ks. di * bridd 
for wind force using what is believed to be the es Se SS Sl Se a ee 


world’s largest rotating object. 


caissons. 


es These skilled men handle the job exactly as yo 
The rotor, weighing more than 400 tons, com- : ; ; t 
: : : , want it done, for maximum results per dollar invest 
prises eleven huge discs. Each disc, machined from a ; a 

: : So let us bid on your present or future projects. Lea 

96,000-pound forging, was finished to a 50,000- : 
sated how Newport News can help you. Send for our ill 

pound wheel and balanced to within 26 ounces at , Pra ip a 
: ; ; trated booklet entitled, “Facilities and products”. 
the rim. In each rim, slots for blades were machined 
to within .005” on special milling heads designed 


and produced in the Newport News plant. 


Here at Newport News, you'll find more than Newport News 


large productive capacity. In machine shops, foun- 
dries and forging plants Newport News craftsmen Shipbuilding and 
complete your orders with specialized techniques 
backed by experience in fabricating thousands of Dry Dock Company 
products. Newport News, Virginia 
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Pacing Long Island’s record-smashing post-war pop- 
ation growth (an estimated 100% increase to date), 
e Long Island Lighting Company in 1956 will com- 
ete a nine-year expansion of its system to more than 
iple the company’s 1947 electric power capacity. 

Achieving this rapid and ambitious goal has meant 
tensive engineering from start to finish. And just as 
markable as the expansion program itself has been 
he forward looking design philosophy underlying it. 
For example, three of Long Island Lighting’s new 
ants completed so far are the first in the Northeast 
b feature outdoor-type construction. The first one, at 
ort Jefferson, incorporated semi-outdoor boiler. In 


idg@pbsequenit units at Glenwood and Far Rockaway (the 


tter is pictured above), the degree of “outdoorness” 
as advanced further—with only the front ends of the 
oilers enclosed and with the turbines completely ex- 
osed, eliminating all building structure above the 
thine dick level. 

Beside: obvious savings in high construction and 
bor cosis, other features of the outdoor design are 
otewort!iy. By exposing only major equipment, sav- 
igs were secured without added expense of frost- 


Doubled Population 


proofing small piping and individual units. The plants 
are quieter for which both operators and nearby 
residential areas are grateful. And the plants are 
heartily endorsed by operators for added convenience 
and increased comfort throughout the 8 to 10 months 
of favorable weather during the year. 

As it has for many other leading utility companies 
around the world, Kellogg fabricated the critical high- 
temperature, high-pressure power piping in all three of 
these modern plants. This piping now transmits the 
steam for some 440 thousand KW of added electric 
power for Long Island Lighting’s customers. 

In close association with progressive companies such 
as Long Island Lighting Company, Kellogg has con- 
tinually made important contributions to major de- 
velopments like these. Its recognized technological 
background is one of the basic reasons major utilities 
time and again specify . . . “critical power piping by 
Kellogg.” 

For a general survey...of Kellogg’s unusual facilities 
for the design, fabrication and installation of power 
piping, send for the booklet, FOR THE MODERN 
CENTRAL POWER STATION. 


FA3RICATED PRODUCTS DIVISION [atsss 


THE M. W. KELLOGG COMPANY 


225 Broadway, New York 7, N. Y. 


In Canada—The Canadian Kellogg Company, Limited,at Toronto and Edmonton 
In Europe—Kellogg International Corporation, at London 
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Gives you ORE POWER... 
Gives you MORE VALUE 


Only a Dodge truck offers 
these exclusive years-aheac 
features ... provides so much 
extra worth for the low price 
that you pay! 


YH Grow et fpouk 
/the-up 

Famous Power-Dome V-8's wit 

unique dome-shaped combustio 


chambers for top power and effi 
ciency! Full line of thrifty time 





proved 6’s, too! 6 great engineg 


in all—103- to 172-horsepower 


Lasres¢ 
hahaha 


39% turning angle—for sharpest turning, 
easiest parking of any truck! Plus new 
gear-before-axle steering system that 
helps absorb road shocks, cuts driving 
fatigue to a minimum! 


NOW YOU CAN GET flor Coptortgbfe 
the world’s most C9L xf Bost Visibility 


Widest, roomiest cab interior of them all— 

po werful low tonnage with 61%” of hiproom, 58%” of shoulder- Biggest windshield in the popular truck field 
; : room! Deepest easy-chair seat—with 86 soft sq. in. in size! Most total vision area, too, wi 

truck engine ee « super-cushion coil springs! full 2261 sq. in.! You see more from every ang 


NEW 145-HP. a Dodge truck! 


POWER-DOME V-& 


for ¥4- through 1-ton ! XA L19GE SWINGS 


pick-ups, panels, and stakes 


fuel dollars! And Dodge truck quality engineering saves you even more money in long 
life, low maintenance! 
SEE YOUR DEPENDABLE DODGE TRUCK DEALER TODAY 


Added proof... 


that there’s a better deal for the man at the wheel... with new 


DODGE kc TRUCK. 
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COMMUNICATION 
frequently overlooked 


Idle Equipment 
Depreciation 
opsolescencé® 


Taxes 


' Interest 





-horsepower 


s costs 


on Capital 


“ll 


BELL SYSTEM TAKES THE HIDDEN COSTS 
OUT OF YOUR COMMUNICATIONS 


eo 


he first cost isn’t the last cost, when you provide 
bur own communications. Many of the continuing 
Y sts are buried deep in idle equipment, taxes, de- 


truck fied-@eciation, loss of interest on capital. 


epee’: Bell System gives just the service you need — 
low cost. It’s tailored to your operations today, 
d flexible to meet possible change tomorrow. 
bur Be: System communications are efficient and 


etches yogePende ble, with new equipment and _ techniques 





When you use Bell System communications, you 
get the benefits of trained personnel, expert super- 
vision, continuing analysis. This high-quality serv- 
ice doesn’t tie up capital but leaves your money free 
for income-producing investments in your business. 


A complete communications study, made without charge, 
often shows ways a power company can economically 
improve service, increase efficiency or create economies. 


Talk this over with your Bell Telephone representative. 





MOBILE TELEPHONE 


BELL TELEPHONE 


METERING CHANNELS SYSTEM 








ITS A LEAFS 
ITS A ROPE! 


| ITSA 


(spEARL/ 


ITS A Post! 


A, 
pe Sa) NCE upon a time there were six blind men, each of whom touched 
a different part of an elephant’s body and came up with six different descrip- 


Q 


tions of it. 


It might be well to remember this when considering the purchase of trans- 
formers. Unless the manufacturer considers the product’s purpose objectively, 
it is quite possible that over-all performance will be sacrificed. Unbalanced 


design will not produce the efficient distribution system you are seeking. 


Moloney products are designed and produced with your needs in mind. Over 
50 years of experience in engineering, research, design and fabrication are 
combined to produce the best all-around transformers that you can buy. For 


better performance, greater reliability and less maintenance ...specify Moloney. 


ME-S2-11 


Manufacturers of Power Transformers ¢ Distribution Transformers * Step Voltage Regulators 


Regulating Transformers + Load Ratio Control Transformers * Unit Substations * Network 


Transformers « Constant Current Transformers * Capacitors « Transformers for Electronics 
MOLONEY ELECTRIOC COMPANY 


SALES OFFICES IN ALL PRINCIPAL CITIES e FACTORIES AT ST. LOUIS 20, MO. AND TORONTO, ONT., CANADA 
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Thursday—30 
ican Transit Associa- 
nds 4-day annual meet- 

ing, Pittsburgh, Pa. 


October 
Friday—1 


Southern Gas Association 
transmission — ac- 


Hous- 


begins 
counting conference, 
ton, Tex. 


Saturday—2 


International Association of 


Electrical Leagues ends an- 
nual conference, Philadel- 


phia, Pa. 


Sunday—3 


New England Water Works 
Association begins meeting, 
Poland Springs, Me. 





Monday—4 


National Electronics Con- 
ference begins, Chicago, III. 


Tuesday—5 


American Institute of Elec- 

trical Engineers begins mid- 

dle eastern district meeting, 
Reading, Pa. 


9 


Wednesday—6 


Water Works 
Association, Minnesota Sec- 


American 


tion, begins meeting, St. 
Paul, Minn. 


Thursday—7 


Edison Electric Institute 
begins area development 
workshop, Cleveland, Ohio. 





Friday—8 


Indiana Electric Associa- 
tion cnds 3-day annual con- 
vention, French Lick, Ind. 


Saturday—9 


Alabama Broadcasters As- 
sociation ends 2-day meet- 
ing, Tuscaloosa, Ala. 


Sunday—10 


Controllers Institute of 
America begins annual 
meeting, Chicago, Ill. 


Monday—11 


American Gas Association 
begins annual convention, 


Atlantic City, N. J. 





i uesday—12 


Electric Institute, 

‘al Equipment Com- 
begins meeting, 

artford, Conn. 


® 


3-day 





Wednesday—13 


United States Independent 
Telephone Association ends 
national convention, 


Chicago, Ill. 





Thursday—14 


Pennsylvania Electric Asso- 

ciation, Relay Committee, 

begins fall meeting, Hagers- 
town, Md. 





Friday—15 


West Virginia Oil and Nat- 
ural Gas Association begins 
Jackson's Mill, 
W. Va. 


meeting, 
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Courtesy, Capital Transit Company 
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What’s Happening to Transit? 


The past twelve months have been referred to by some 
transit service operators as “the year of the great awak- 
ening.” It has been a year when the transit industry has 
placed its cards squarely on the table with the public. 


By LAURENCE WINGERTER* 


PERATING revenues in the transit in- 
dustry are at an all-time high. So 
are labor and other costs. Passen- 

ger traffic continues to decline. However, 
the statistics do not tell the full story. They 
fail to reflect the important, long-range 
progress the industry has made toward 
nailing down the essentiality of public 
transportation in America’s cities and 
towns. It is most heartening to report the 
growth of a resolute spirit within the in- 
dustry to win for public transportation its 
rightful rdle in the growth and develop- 
ment of the nation’s urban areas. 


*President, American Transit Association. For 
additional personal note, see “Pages with the Edi- 
tors,” 
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Some have called this new forthright- 
ness, this new aggressiveness in approach, 
a kind of a revolution. One transit oper- 
ator publicly calls this “The Year of the 
Great Awakening.” 

Transit today is “talking turkey.” It is 
laying its cards squarely on the table with 
the public—the ultimate judge under our 
democratic system. 

Caught in the squeeze between declin- 
ing patronage—due to greater automobile 
use—and mounting operating costs, transit 
companies are insisting: 


There must be an end—and soon— 
to the vicious cycle of wage raises— 
fare increases—service curtailments, for 
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everybody suffers as these futile proc- 
esses go on and on. 

Traffic congestion must be alleviated 
by courageous official action, and transit 
must be accorded its rightful place as 
the most efficient and satisfactory mover 
of people on the city’s streets. 

It is the city’s duty to provide a cli- 
mate in which transit and the private 
automobile can both exist and prosper. 

It is the city’s duty—and to the city’s 
interest, economywise—to strike a bet- 
ter and fairer balance—and a less costly 
one—between the use of so much tax 
money to move and park vehicles and so 
little to move people. 

Transit should be accorded greater 
freedom and opportunity to manage it- 
self. This can be achieved by bringing 
the regulatory processes abreast of our 
times and by official recognition of the 
fact that transit is no longer a monopoly. 

Franchise, gross receipts, and other 
special taxes dating back to horsecar 
thinking must be sharply cut or removed 
entirely. 


‘teens and business leaders in many com- 
munities have come to realize that 
transit, because of traffic congestion and 
other conditions beyond its control, is be- 
ing forced to offer a less attractive service 
at an ever-increasing price. They recog- 
nize the futility of investing staggering 
amounts of money in facilities for moving 
and parking private automobiles, especially 
as these facilities merely add to the con- 
gestion in the downtown areas. As an al- 
ternative, they are advocating that in plan- 
ning of such facilities for the future, em- 
phasis should be given to the need for mov- 
ing people rather than vehicles. And that 
means more emphasis on transit. It may 
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even mean providing private rights of wav 
at public expense for transit vehicles, so 
that transit service may be speedier than 
the private auto. 

Some cities, realizing that it just is not 
possible to provide parking space for 
everyone who gets a notion to jump into 
his car and drive downtown, are already 
adopting the practice of establishing park- 
ing lots away from the central area, with 
public transit providing shuttle service 
from these lots to downtown and return. 

In other cities, express transit routes 
have become established and well-accepted 
practice. Frequently, such routes operate 
over freeways, with special turnouts for 
bus stops built into the freeways as part 
of the over-all design. Riders generally in- 
dicate a preference for this speedier, more 
convenient service and are willing to pay 
a premium fare for it. 


M3? cities are adopting “get tough” 

policies in their efforts to break up 
traffic jams. Philadelphia has banned park- 
ing altogether to an extent of 12 square 
blocks in its central area. Some communi- 
ties are setting aside the curb lane for ex- 
clusive use of busses in an effort to speed 
up the movement of people. Others are get- 
ting increasingly strict in enforcement of 
parking regulations and in forbidding 
turns at intersections. 

The previous all-out zeal for express- 
ways and freeways designed to be used ex- 
clusively by the private automobile is being 
tempered in some places these days. Plan- 
ners, merchants, and city officials are com- 
ing to realize that these costly structures 
not only do not alleviate traffic congestion, 
but actually invite more cars into the 
downtown district. And, unless the city is 
prepared to handle the additional traffic, 
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chaos ensues. Similarly, many cities are ex- 
ercising greater care right now in the mat- 
ter of locating parking lots and garages. 
Bitter experience has taught that jams are 
created by motorists getting into and out 
of these parking places, and that it is bet- 
ter not to have them right in the middle of 
the city’s principal business activities. 

There are many additional evidences of 
public recognition of the essentiality of 
transit and the universality of its impact 
on the whole urban structure. The public 
utterances of some officials are worthy of 
note. 


T. WILEY, commissioner of traffic 
* for New York city, recently put it 
this way: “Formerly there was a field of 
thought that our city should be developed 
so that everybody could get to-and-fro in 
an automobile and do what they pleased 
with it. It is now becoming apparent—as 
it should have been some time ago—that 
we cannot have a metropolitan area based 
upon the automobile as its primary source 
of transportation.” 

Some pertinent discussion of problems 
confronting the transit industry and regu- 
latory agencies was set forth earlier this 
year by the public utilities commission of 
the District of Columbia. In its order au- 
thorizing an increase in transit fares the 
commission made these statements : 


If a majority of the public desert mass 
transportation, and use private passen- 


¢ 


& 
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ger cars for their daily city travel, they 
at the same time deprive private owner- 
ship of necessary operating revenues and 
substantially increase the cost of mass 
transportation by congesting the streets 
and slowing down traffic. Continuation 
of this pattern could eventually defeat 
private ownership. Under less efficient 
public operation, presumably no taxes 
would be paid by the company, either 
local or federal, and reasonable trans- 
portation fares would probably be main- 
tained by the general increase of taxes 
to users and nonusers alike. Thus the 
problem of mass transportation is of 
moment to every taxpayer in the com- 
munity. This commission has a duty to 
maintain, and will require, adequate 
services to meet demand. The situation 
can be rapidly alleviated, and fares even 
reduced, if the public will co-operate by 
making a reasonable use of mass trans- 
portation facilities. We are cognizant of 
the bleakness of the outlook for a com- 
pany and an industry whose patronage 
declines steadily year after year, with 
an emphatic acceleration after every 
fare increase. The transit service is the 
only public utility which does not im- 
pose a stand-by charge, payable alike by 
all potential patrons making any degree 
of use of the services. The problem of 
transit revenues would be simple indeed 
if there were a method to realize stand- 
by charges in recognition of mass trans- 


“It is most heartening to report the growth of a resolute spirit 
within the industry to win for public transportation its rightful 
role in the growth and development of the nation’s urban areas. 
Some have called this new forthrightness, this new aggressive- 
ness in approach, a kind of a revolution.” 
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portation’s readiness to serve. This is a 
real problem in the industry; and this 
commission concludes that it should 
have realistic treatment. 


HE commission went so far as to con- 

sider the time-consuming effects of 
fares requiring “the deposit of four or five 
coins in the fare box, preceded by either a 
search for this batch of coins or a change- 
making operation in which the motorman 
or bus driver usually hands the passenger 
eight coins in exchange for a quarter.” 
Such fares (17 cents or 18 cents) delay 
the transit service, the commission held, 
and a 19-cent fare “would be intolerable,” 
it decided in setting the cash fare at 20 
cents in combination with reduced token 
rates. The decision was prompted by “the 
practical aspects of this problem” and a 
“definite conclusion that the best interests 
of this community will be served” by the 
new fare structure. 

Additional support for the transit in- 
dustry’s position came recently in a book 
written by Hal Burton. Titled The City 
Fights Back, the book was written by Mr. 
Burton under auspices of the Urban Land 
Institute, a nonprofit organization which 
has been providing impartial advice to 
cities on many matters besides transporta- 
tion and traffic since before World War II. 
After traveling 50,000 coast-to-coast miles 
and interviewing more than 1,000 business 
and civic leaders, Mr. Burton calls public 
transit the most valuable gem in the city’s 
collection and urges strongly that the spe- 
cial taxes peculiar to the industry be re- 
moved or reduced in order to keep pri- 
vately owned transit companies solvent and 
insure survival of downtown districts. 

American cities, says Mr. Burton, “‘be- 
set by the loud and insistent cries of 
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the motorist, a potent figure in urban life, 
have been searching frantically for reme- 
dies which will make it easier for the man 
with a car to drive downtown and then 
park. This, while laudable, is only part of 
the solution to a nagging city problem— 
making it possible for people to get in and 
out of the central business district. Ob- 
scured by rows of cars backed up at the 
traffic light, downtown’s most gleaming 
diamond has gone unnoticed in the streets. 
This diamond is mass transportation—the 
bus, the streetcar, the elevated, and the 
subway, which in the larger cities trans- 
port as many as 60 to 80 per cent of the 
working population. 

“The cities have not only neglected the 
gem: They have, with few exceptions, 
kicked it around the streets like an empty 
trash can. Mass transportation has become 
a convenient political symbol, low fares 
have become a fetish, and high taxes a 
commonplace, based on the convenient but 
outmoded notion of the politicians that 
privately owned transit lines are a monop- 
oly and should pay dearly for the privilege. 
This ignores the fact that mass transpor- 
tation is a necessity. Without it, any city 
of size would wither away.” 


” two states—New York and Wisconsin 

—the governors have appointed special 
commissions to study transit problems in 
cities and towns and to make recommenda- 
tions to the legislatures. In a recent speech 
before the New York Conference of 
Mayors, Wade Stevenson of Buffalo, a 
member of Governor Thomas E. Dewey’s 
committee, said of public transportation 
that it “is still indispensable in our Ameri- 
can way of life, and its loss would cause 
the highly integrated economic machine of 
urban communities to grind inevitably to 
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Survival of the Transit Industry 


“By continued good management, by prudent use of man power and 

materials, and by working co-operatively with public officials in 

a joint endeavor to solve the traffic problem through improving the speed 

and attractiveness of public transportation service, the transit industry 
will continue to survive and to serve America.” 





a slow walk.” Mr. Stevenson said it was 


... the considered judgment of the com- 
mittee that fair and equitable treatment 
of the transit industry, as well as a real- 
istic desire to preserve a valuable source 
of revenue, require that both the state 
of New York and its municipalities take 
a thorough and impartial new look at 
the impact of the present tax structure 
upon the privately owned bus industry. 
There is danger otherwise—real dan- 
ger—that they may kill the goose that 
lays the golden egg. The problems facing 
the industry are so complex that they 
cannot be solved by any single formula. 
Because of the complexity of govern- 
ment, its contacts with the industry at 
different levels, and the important role 
played in the situation by local govern- 
ment, there is no single level of govern- 
ment which presently exercises sufficient 
control to effect a solution. 
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At public hearings in Madison and Mil- 
waukee, the statewide committee appointed 
by Governor Walter Kohler heard testi- 
mony of transit operators, city and town 
officials, and business and civic leaders. 
jaX one of the state committee hearings, 

Mayor Frank Zeidler of Milwaukee 
declared “The auto does not pay its way 
because cities must spend large sums of 
money for new streets, expressways, and 
off-street parking to accommodate it.” 

This point was emphasized at hearings 
conducted later by a special committee 
which Mayor Zeidler appointed to study 
Milwaukee’s transit problem. Witnesses 
reported that there is a considerable gap 
—not in the city’s favor—between what 
the city spends and what it gets in revenues 
from street and highway users. One report 


received by the committee indicated that 
the city spent $25,205,908 building and 
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maintaining streets and highways last 
year. Against that, its revenues from 
motor vehicles in taxes and fees were $6,- 
098,235, leaving a deficit of $19,107,673. 
According to the city comptroller’s office, 
which drew the report, the city of Mil- 
waukee received only $28.72 for each of 
the 212,316 motor vehicles registered from 
the city. Street costs per automobile, how- 
ever, were $118.72, so the city paid out 
$90 more per vehicle than it took in. 


oe the transit industry is making 

great progress toward establishing its 
essentiality, its success is not yet reflected 
in current profit-and-loss figures and pas- 
senger traffic statistics. During 1953, 
transit traffic in the U. S. declined 8.05 
per cent below the 1952 level, but higher 
fares produced an increase in total operat- 
ing revenues of 0.77 per cent. Total oper- 
ating expenses increased 0.08 per cent. 
Revenue vehicle miles decreased 4.23 per 
cent, and the average number of employees 
was reduced 3.08 per cent. Payroll costs 
increased 1.11 per cent. 

Net operating income before income de- 
ductions and federal income and excess 
profits taxes showed an increase of 24.50 
per cent and will yield a return on gross 
investment of 1.63 per cent. However, if 
the results of operations of the seven 
largest publicly owned transit systems in 
the U. S. are excluded, a return on gross 
investment of 4.80 per cent is indicated 
for the balance of the industry. 

This rate of return is nowhere near 
enough to compensate for the risks en- 
tailed in operating a transit system today. 
It is gratifying to report, however, that of 


165 privately owned companies which 
have made their financial statements avail- 
able to the American Transit Association, 
104 reported some net income for 1953. 
In the cases of 61 of these companies, net 
income for 1953 exceeded that of the 
previous year. 

The decline in passenger traffic is con- 
tinuing in 1954. For the first six months, 
the decline was 11.10 per cent below the 
same period in 1953. Thus, the industry 
is left with no alternative but to continue 
to impress upon the public these facts: 


That no company, in the long run, can 
continue to provide adequate service un- 
less it has satisfactory earnings. 

That passengers virtually write their 
own schedules—the more they use the 
service, the more frequent it becomes. 

That special privilege taxes on transit 
operations and transit riders must be 
eliminated. 

That the downtown areas of our cities 
can be preserved only through civic co- 
operation toward improved transit 
service. 


mN what point in the transit and traffic 
congestion situation the pendulum 
will swing back and the downward trend 
in transit riding will be reversed, I do not 
know. That it will swing back, I am sure. 
By continued good management, by pru- 
dent use of man power and materials, and 
by working co-operatively with public off- 
cials in a joint endeavor to solve the traffic 
problem through improving the speed and 
attractiveness of public transportation 
service, the transit industry will continue 
to survive and to serve America. 
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A Businesslike Cure for 
Rush-hour Cramps 


This article stems from an “off-the-cuff” interview with operators 
of privately owned off-street parking facilities. The purpose is to 
determine the prevailing view on the ability of private enterprise 
to handle the parking of private automobiles with the incidental 
benefit of increased efficiency and more economical transit operation. 


By GEORGE W. KEITH* 


PREVIOUS article, “Traffic Crisis,” 
asked “Is Subsidized Parking the 
Answer?’’? Various interests re- 

plied that it is not; neither is the parking 
authority wholly acceptable. 

Too many, the billion-dollar independ- 
ent parking industry declared, believe mu- 
nicipal parking will solve urban traffic rid- 
dles, seizing upon the two bugaboos—“The 
Great Parking Problem” and “Decentral- 
ization” —as their justification for govern- 
ment intervention. 

The National Parking Association 
claims both problems have been artificially 
built up and are highly mythical, contain- 

*Professional writer, resident in Cincinnati, Ohio. 
For ada..ional personal note, see “Pages with the 


Editors.” 
1 Pusiic Uriities FortNicHT.y, April 24, 1954, 


page 533. 
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ing but a grain of fact, and identified sole- 
ly with the vocabulary of the fainthearted. 

NPA members simply refuse to be 
rushed into opening new, and possibly lit- 
tle-needed, parking places unless, like the 
merchant who contemplates a new wing on 
his building, they can be shown, without 
reasonable doubt, that the necessity exists, 
and to what extent. 

It also disclaims any responsibility what- 
soever for having created either dilemma, 
and acknowledges its own inability alone to 
solve either one. And positively denies that 
government parking can. 


"SP Specnennaiae they day by day erect new 
plants, while suggesting co-operation 
among all elements of our prosperity ; mer- 
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chants concerned should build parking for 
their own customers, when possible. 

Too much unwarranted traffic in the 
core, and greater use of mass transporta- 
tion, the association and various other au- 
thorities assert, should be the first order 
of business in seeking a reason for what 
ails our cities. 


HE present article lists several exam- 

ples (among many) of city, busi- 
ness, and the parking industry working 
together, without fear of the first two 
gobbling the third. 

Supplementing these is a proposal by a 
prominent transit official which, if adopted 
generally, might go a long way toward 
cracking the crisis. 

Of all places! Washington, D. C., of- 
fers exemplary government-business un- 
bossed parking, rendering affirmative re- 


sponse to the cynical average business- 
man’s scriptural paraphrase, “Can any- 
thing good come out of Washington?” 
Hear a U. S. Chamber of Commerce ex- 
pert: That city, Henry Evans asserts, 


... through its Motor Vehicle Parking 
Agency, has outstripped all other cities 
in growth of parking, with most of the 
credit going to the agency. Private en- 
terprise has come up with a net addition 
of 20,500 parking spaces—the equiva- 
lent of a new 330-car garage every six 
weeks, during the entire period. 
Operating on a budget of only $20,- 
000 a year, which comes from meter 
revenues, this agency has given personal 
and direct aid to investors of private 
capital in parking, often tracking down 
rumors, or “tips,” to get to prospective 
builders before their plans are crystal- 
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The purpose of this is to help shape 
future developments around the primary 
parking need of the District . . . and to 
assist the owner in providing the most 
efficient and productive parking facili- 
ties. For instance, the agency showed 
one builder how his architect had pro- 
vided floor space for the proper num- 
ber of cars, but had so placed the sup- 
porting columns that cars could not get 
into and out of the stalls. 

The public-private co-operative plan 
has helped operators like Arthur Dezen- 
dorf to prosper. In addition to... Park- 
O-Mat, the country’s only fully auto- 
matic parking garage, his firm owns, or 
leases, and operates 16 lots, and five 
garages .. . an aggregate investment of 
$10,000,000. (What a plum for the 
thumb of Jack Muni-parker to ruin the 


pie!) 


HARLES T, McGavin was the execu- 
tive director, whose honesty of pur- 
pose and keen insight, according to Park- 
ing magazine made the District a model, 
“because the growth of off-street parking 
there came from a city government policy 
of assisting and encouraging private en- 
terprise, rather than subjugating it by 
threats of subsidized competition—one of 
the principal concerns of NPA.” 

But the thing was too good to be true, 
for just when McGavin had about estab- 
lished “assisting rather than harassment,” 
with himself “the leading champion of that 
policy,” a few District officials weakened 
under pressure from promuni-parking 
pressure groups, and McGavin resigned. 

His highly publicized blast against the 
officials was coincident with NPA’s mak- 
ing him its executive director. 

He had come to Washington in 1939 on 
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invitation, to study parking, and in 1946 
became head of the agency, and had suc- 
cessfully withstood bureaucritis. Instead 
he vigorously championed “the philosophy 
that the parking industry, a young and 
growing business, needed a helping hand 
and encouragement to develop and supply 
the needs in its field . . . if a city directed 
its efforts along that line, its accomplish- 
ments would be far superior to municipal 
intervention, subsidy, or any other use of 
public funds.” 


rn eenenn at his own expense, he had 
visited 44 cities across the nation, 
drawing on his twenty-six years as an en- 
gineer, twelve of which were spent in all 
phases of parking operation and manage- 
ment. 

He had studied the mewling infant, de- 
centralization, as early as 1931, and now 
his tour convinced him the plan he put into 
effect at Washington was one of the best 
answers to parking to be found anywhere, 
and unequaled in any city. 

Washington could not resist ignoring 
this rich experience and attempting replac- 
ing it with dream effusions, and deep dips 
into District dollars. 

Hence NPA suspicion of the “author- 
ity,” and its prompt adoption of McGavin 
as the “father of co-operation, and enemy 
of domination by government.” 


q 
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There are 17 cities with authorities, 
working more or less independent of the 
city government, and usually tax free, 
Evans says. They acquire land, borrow 
money, build parking garages, but cannot 
tax or borrow money on community 
credit; but they can create havoc for pri- 
vate investors, as in Chicago. 

Attorney Joseph Berger, in the 1930’s 
leased, for a client, a dilapidated Loop 
building site, after extensive study, and 
guaranteed the owner 3} per cent on his 
$1,300,000 investment. 

A modern parking garage, with res- 
taurant and other stores on the sidewalk 
level, replaced the obsolete structure. 

Recently a new 30-year lease, with high- 
er interest, enabled enlargement to a 425- 
car capacity operation, a structural in- 
vestment of $500,000. 


HEN the city of Chicago proposed to 

own and operate six multilevel ga- 
rages in the Loop, with 4,960 spaces, and 
eight lots in other parts of the city; a 
$50,000,000 ordinance authorized these 
for 1954 completion. 

Its Park district, too, is building “the 
world’s largest and costliest parking ga- 
rage” under Grant Park, at the Loop’s 
edge—$8,300,000 for 2,359 spaces, with 
a second 1,652-space cave south of the 
other. 


“Less than fifty years ago hogs, driven through city streets, 
caused more teamster profanity than could any modern traffic 
jam, but swearing did nothing to stop the nuisance. Cities had 


to act decisively, while stock drovers lamented they would be 
‘ruined, etc.’.... Cussing will do no good now, either. Cities 
must not display ‘timidity to regulate and control’ the situa- 
tion, but act for the great silent numbers, heeding not the loud 


few.” 
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Berger, now president of Chicago Park- 
ing Association, and his conferees, with- 
drew in futility from further private ven- 
tures. Berger comments sadly : 


I pay $77,000 a year in taxes on just 
one of my garages, plus $1,000 license 
fees, and a rental of nearly 6 per cent 
of the land value I occupy. 

Yet, the new underground garage 
competing directly with me, paying no 
taxes, no license, and no rent will, ac- 
cording to the financial prospectus, 
charge the same rates as I do. The argu- 
ment for publicly owned parking on the 
basis of lower parking fees, does not 
seem so realistic in practice. 


George E. Sokolsky, in his syndicated 
Column appearing in the Cincinnati 
Times-Star, mentions “municipally main- 
tained garages, sensibly located and oper- 
ating at reasonable fees . . . being accom- 
plished in some cities by locating garages 
underneath the sod of parks. It is a prac- 
tical plan,” he concluded. Practical, pos- 
sibly, but hardly fair. 

Practicality does not imply justice, and 
the thought does not do this ardent advo- 
cate of individual and private enterprise 
credit. 


H" would probably be the first to spring 

to his keyboard to denounce Chicago 
taking over the White Sox, overlooking 
the fact that municipal officials have no 
magic formula not possessed by mere hu- 
mans, and that unfair competition is as 
ill-smellingly repulsive no matter under 
what banner it is encountered. 

If the Grant Park diggings are neces- 
sary, and there is plenty of doubt as to 
their efficacy to scotch the traffic snake, 
there would be sufficient private funds 
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forthcoming to finance the project; but 
venture money is frightened away by the 
dreamers. 

San Francisco went underground with 
its Union Square garage, after four years 
and a court decision authorizing it at a cost 
of $1,550,000; RFC loaned $850,000 and 
the public bought the rest in 6 per cent 
stock, later changed to 25-year debentures. 

Under an operator-management con- 
tract, with 130 employees, 3,000 cars use 
the 1,700-car facilities daily. It costs about 
$180,000 a year, including $25,000 rental 
and tax, to operate this deluxe affair. 

The RFC loan keeps it from being a 
private operation, and corporation officials 
believe, now, the loan was a mistake; and 
NPA frowns upon even such government 
subsidies. 

However, far from solving any traffic 
crisis, this garage only drew more cars 
into the core, and two more undergrounds 
are being planned under other public 
squares. 


eves Chicago and San Francisco have 
spent much time and money, but their 
aggregate parking capacities do not begin 
to approximate their actual requirements, 
if traffic is allowed to run rampant in 
these respective loops. 

Both cities are building more plants, 
which will in turn attract more traffic, 
calling for more garages, and so on, ad 
infinitunr! 

Minneapolis offers a pleasing contrast 
to government-owned or -manipulated 
plans, in the fact that its chamber of com- 
merce and building owners and managers 
summarily rejected two muni-parking sug- 
gestions, but adopted, just as unanimously, 
private operation. 

This was financed, 75 per cent by bonds, 





A BUSINESSLIKE CURE FOR RUSH-HOUR CRAMPS 








ae | or 
We 


— 


= NA 
Vie 


dh 


\ 


CO 


A [teal Ba spe 


‘y 


LSS 
a 





} E 
\_ " 

tt enateageeenanaee 

—————— ot ae 


‘ 


—— 


Ai 


The Rights and Responsibilities of Auto Drivers 


6¢ 


BETTED by such organizations as the American Automobile Clubs, 


Automotive Safety Foundation, and National Highway Users Con- 
ference, outfits interested in highway transportation, auto makers, suppliers, 
truck and bus companies, farm organizations, highway constructors, etc., 
implying passively, often actively, that autos have imperative and para- 
mount rights above all other interests, drivers often assume a hauteur 
that entirely ignores the fact that these other interests, collectively, make 
the automobile possible; a deplorable son-disowns-father condition, un- 

healthy in civic affairs as much as it is in family relations.” 








and the rest by sale of stock, which was 
subscribed to by business interests, retail- 
ers, banks, building owners and managers, 
hotels, saving and loan associations, news- 
papers, and the general public, to the tune 
of a million dollars. 

Within thirteen months two garages 
were going, providing 1,354 spaces in the 
heart of the retail center, providing, too, 
efficient, poliie, swift service, even in rush 
hours. These are already making a little 
money for their owners. Officers and direc- 
tors serve without pay. 
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Encouraged by city and parking inter- 
ests, some banks and other establishments, 
“sold on the advantages of encouraging 
private enterprise to provide necessary off- 
street parking in the Loop,” are erecting 
their own parking. 


|. ae example is that of Bill Gill, 

Jr., of Oklahoma City, who organ- 
ized a 5-man committee of downtown 
businessmen, which, after shaking its 
head over on-street parking, first arranged 
for nickel shuttle service from fringe park- 
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ing lots to the core area; which is putting 
first principles first. 

The city traffic control office co-operated 
by issuing a portfolio, which showed park- 
ing and traffic data, along with suggestions 
for good sites, and cost of building lot or 
garage estimates. 

Also, Gill’s men persuaded the city to 
have engineers lay out a future parking 
plan, supplementing this with a huge pic- 
torial display, with four spots marked as 
badly in need of parking facilities, and 
stressing the importance of the project. 

Thus, private industry, tongue-in- 
groove with friendly officialdom, in three 
years built three garages, with nine lots, 
to provide 2,350 additional car spaces; 
which so delighted a group of merchants 
that they organized their own “Merchants 
Parking System,” got a 10-year lease, and 
converted a property into a 500-car public 
lot. 

Then there is Allentown, Pennsylvania, 
possibly the widest-copied community as 
regards parking, through its Park-and- 
Shop plan, a corporation of 100, or more, 
businessmen, sparked by Donald Miller, 
newspaper executive. 

The plan operates 10 lots, some owned, 
some leased, within an 800-foot radius of 
the central shopping street, and two ramp 
garages, giving in five years, more than 
1,000 more car spaces downtown. 


ae claims the parking problem is 
solved, and no large suburban shop- 
ping centers have developed to “siphon off 
downtown trade”; retail sales, he claims, 
which were $99,000,000 in 1945, have al- 
most doubled, and the plan sponsors cut 
themselves a dollar dividend last Decem- 
ber. 
Parking fees are refunded to shoppers, 


SEPTEMBER 30, 1954 


but most important was the city’s prohibi- 
tion of parking on the main street, which 
expanded traffic movement, and also ex- 
panded off-street parking. 

Serving to illustrate that co-operation 
by municipalities is absolutely necessary 
to the success of any plan, as it has done at 
Baltimore. 

There the muni-parking agency assists 
private operators, while Buffalo encour- 
ages private management by exempting 
parking garages from any taxes on the 
buildings, for fifteen years, if at least 
150 cars can be accommodated, and pro 
rata for partial parking buildings. 

However, NPA does not smile on this, 
contending that subsidies of any kind are 
un-American, and often provide wedges 
by which subsidizers can bend the subsi- 
dized to their wills. 

At Wilmington, Delaware, 38 mer- 
chants formed Shoppers Parking, Inc., and 
erected a 187-car shopping facility; like- 
wise in Chattanooga, three enterprising 
merchants financed an improvement to a 
hill-side, two-level property, which now 
serves their customers adequately, at a 
profit to its sponsors, and to the great im- 
provement in conditions in the area, ac- 
cording to John Hendon, Birmingham 
parking veteran. 

Pioneering Oakland, California, mer- 
chants in 1929 formed their own parking 
business, and today operate six stations, 
“conveniently scattered at intervals in the 
shopping district,” and forestalling an 
authority, sanctioned by law. 


are free for the first hour, hoiders 

of coupons stamped by any of nearly 
175 merchants, pay 15 cents an hour 
after that. Sunday and holiday charge is 
35 cents an hour, flat. 
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Merchant members, comprising over 60 
per cent of downtown business, share pro 
rata expenses and profits, which were 
$16,000 last year, after taxes. Engendered 
good will cannot be measured, they say. 

A chamber of commerce sponsored idea 
at St. Louis has made “great strides,” ac- 
cording to Charles G. Gonter, traffic com- 
missioner. One-way streets, rerouting 
transit lines, barring traffic in rush hours, 
enables the St. Louis Transit System to 
reduce running time a mile a minute, it 
is asserted. Motorists reported comparable 
time savings, and traffic mortalities 
dropped when the plan was started in 
April, 1953. 

The transit system uses a park-and-ride, 
35 cents a round trip, between a west-side 
parking lot and the core area. 

Incidentally, Edwin C. Clark, president 
of Southwestern Bell Telephone, re- 
ceived the coveted St. Louis Award for 
distinguished public service, for his lead- 
ership in the traffic plan’s fruition. 

Without detracting one iota from the 
fine record of co-operative accomplish- 
ment, a foot-note must be added. 

Recently a light snow snarled traffic 
so badly, that the Post Dispatch was con- 
strained to say it “made the city look 
ridiculous” and “We believe most citizens 
will agree the main highways and streets 
are not big enough to hold the traffic.” 
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“THE National Parking Association claims both problems 
[parking and decentralization] have been artificially built up 
and are highly mythical, containing but a grain of fact, and 


fe is exactly the contention of the 
NPA, which points out that St. Louis 
is one of the latest big cities to join Phila- 
delphia, Los Angeles, and others that have 
adopted restricted parking in large, pre- 
viously highly congested areas, with excel- 
lent results. 

But there is continued hedging in most 
smaller, big cities, where officials fear to 
offend autoists, and “ruin” downtown 
merchants. 

Morris Edwards, then president of Cin- 
cinnati Transit Company (now head of 
Gruen Watch), noted this impasse as he 
spoke to Canadian and U. S. mayors, in 
conference recently at Montreal. He said: 


The spectacle now before us of great 
cities suffering themselves to be well- 
nigh paralyzed, not by the automobile, 
but by timidity to regulate and control 
the time, place, and extent of use of an 
unmanageably large number of automo- 
biles, is, when all is said and done, a 
phenomenon which is anything but com- 
plimentary to our intelligence, to our 
capacity to order our own affairs, and to 
our ability to perceive what constitutes 
the greatest good of the greatest num- 
ber, and then take resolute steps to se- 
cure and safeguard it. 


With our vast experience in similar 


identified solely with the vocabulary of the fainthearted. NPA 
members simply refuse to be rushed into opening new, and 
possibly little-needed, parking places unless, like the merchant 
who contemplates a new wing on his building, they can be 
shown, without reasonable doubt, that the necessity exists...” 
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vein, he said, traffic congestion need not 
challenge the orderly processes of law. An 
individual’s rights to do, or use something, 
he reminded, are limited to the extent that 
they coincide with the rights of all citizens, 
adding that there has been “compelling 
public sanction” approving this doctrine. 


ai sr is no fundamental reason,” 
Edwards continued, “why the right 
to use, or store automobiles in congested 
areas in rush hours should not be progres- 
sively limited . . . as necessities . . . de- 
mand, just as similar limitations of the 
right to carry and use firearms, or keep 
livestock in city areas, or to dump sewage 
into city gutters, or ditches, have been 
solved.” 

The public could be educated to “the 
need for the restriction and the rightness 
of the timing,” if such a program were 
started about a month before Christmas, 
for instance, he intimated. 

When “the thinking and approaches” on 
the part of all concerned rightfully, “be- 
gin to develop momentum in the directions 
suggested . . . we, in the transit industry 
respectfully submit there will be official 
and general public acceptance . . . effec- 
tive action, rather than lip service, of a 
thesis . . . which we think, becomes the 
more clearly proved with each passing 
day.” 

No other interested party than transit 
has a more vital stake in bringing traffic 
congestion into proper focus, with “sensi- 
ble remedies energetically applied,” he as- 
serted. 

Transit last year, he said, served about 
100,000,000 people with 16 billion rides, 
160 per person, for approximately two- 
thirds of our continental population. 

Should not these 100,000,000 have a 
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lobby, a friend in the temples of justice, 
when some 50,000,000-odd autos possess 
the most puzzlingly powerful, headless 
“lobby” extant? 


HAT other group, or groups can cause 

valuable buildings to be razed, streets 
to be widened, boulevards created, while 
exercising mesmeric influence on otherwise 
impervious tycoons to heed their demands 
for socialistic government intervention, 
and confiscation of legitimate business ? 

Abetted by such organizations as the 
American Automobile Clubs, Automotive 
Safety Foundation, and National High- 
way Users Conference, outfits interested 
in highway transportation, auto makers, 
suppliers, truck and bus companies, farm 
organizations, highway constructors, etc., 
implying passively, often actively, that 
autos have imperative and paramount 
rights above all other interests, drivers 
often assume a hauteur that entirely ig- 
nores the fact that these other interests, 
collectively, make the automobile possible ; 
a deplorable son-disowns-father condition, 
unhealthy in civic affairs as much as it is 
in family relations. 

These organizations, united behind the 
100,000,000 transit riders, could help 
crack the congestion they deplore, making 
the auto truly “the wonderful device for 
free, individual movement and swift, per- 
sonal transportation,” Edwards considers 
it. 

But the 50,000,000 autos constantly de- 
lay the 100,000,000 in their desire to get 
some place, souring the mass riders, add- 
ing to the private conveyances, and pyra- 
miding the pandemonium. Net results: 
fewer bus riders—plus more private, 
equals more delay, plus 10 per cent added 
transit costs, equals another fare raise, 
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Vicious Circle of Downtown Parking 


“. . . Chicago and San Francisco have spent much time and money, but 

their aggregate parking capacities do not begin to approximate their actual 

requirements, if traffic is allowed to run rampant in these respective loops. 

Both cities are building more plants, which will in turn attract more traffic, 
calling for more garages, and so on, AD INFINITUM!” 








resulting in more private riders, etc., etc., 
etc. ! 


| hia noting the “rather astonish- 

ing array of major and minor sug- 
gestions” for alleviation, said that traffic 
control schemes, radial expressways, 1n- 
creased off-street parking cause more traf- 
fic to be attracted downtown. (Witness 
San Francisco, Chicago. ) 

One-way streets, better traffic control, 
are good, he said, but inadequate, and more 
off-street parking in the heart of congest- 
ed areas “aggravates congestion unless 
correspondingly more on-street parking is 
eliminated.” He thinks that complete pro- 
hibition of street parking and standing 
—with limiting stores’ truck services 
to nadir hours, and uncompromising en- 


forcement, towing away offending cars, 
stiff fines—have been more effective than 
all other measures. 


Guns, Edwards recommends, on a 
widespread scale, at congestion at its 
source—the number of vehicles entering, 
requiring parking—by “providing very 
large 1,000- to 2,500-car parking lots on 
cheaper ground, well beyond the edges of 
the congested area, and served by frequent 
buses to the core area, on a bargain-fare 
basis.” 

To this writer this is the only workable 
scheme for built-up cities; Edwards ac- 
knowledges support by civic and business 
elements is needed for its success, as is 
being done at Oklahoma City, you will 
recall, by private, not municipal operators, 
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and on a partial scale only. It needs uni- 
versal acceptance and city-wide operation, 
not just one lot, but lots at every approach 
to the center of towns. 

“Some rather imaginative suggestions,” 
Edwards told the assembled mayors, “that 
access to central business districts be de- 
nied, at least at rush hours, to all vehicles 
other than police, fire, ambulance, transit 

. vehicles of emergency nature, or cer- 
tain main streets be reserved at rush hours 
for exclusive use by such high-priority 
vehicles, probably overreach today’s ne- 
cessities in all but the most critical areas 
in the very large cities.” (See “Moving 
the Masses of Tomorrow,” Pustic UTILI- 
TIES FortTNIGHTLY, March 27-April 10, 
1952.) 


HE executive said such measures 

would “certainly outrun the level of 
regulation for which public sanction could 
presently be developed,” but he intimated 
the idea “will gain increasing attention 
and consideration in the not too far distant 
future, unless current trends towards 
steadily increasing density of traffic during 
rush hours . . . are arrested, and if possible 
reversed.” 

Less than fifty years ago hogs, driven 
through city streets, caused more teamster 
profanity than could ary modern traffic 
jam, but swearing did nothing to stop the 
nuisance. Cities had to act decisively, while 
stock drovers lamented they would be 
“ruined, etc.” 

Cussing will do no good now, either. 
Cities must not display “timidity to regu- 
late and control” the situation, but act for 


the great silent numbers, heeding not the 
loud few. 

With that fortitude which made promi- 
nent business prominent, it must assert in- 
dependence of government, except in those 
things which come within its legitimate 
purview ; certainly auto-storage-warehous- 
ing is not one of these. 

The “Golden Rule,” it must be remem- 
bered is not using all the taxpayers “gold” 
to rule others’ businesses so that our own 
may thrive. 

With government and business, each 
functioning in its own proper, respective 
sphere, both reassuring venture capital the 
reasonable safety to be found in, let us 
say, the grocery business, there will be no 
lack of funds or ideas to solve congestion 
and parking difficulties in the accepted 
American way; and no need for any busi- 
ness to fight for its life, as the parking in- 
dustry is doing today. 


A’ for cutting out downtown parking, 
and permitting only certain business, 
emergency, and mass transportation ve- 
hicles in the areas, these are coming, sooner 
or later. 

We should make up our minds as to that 
NOW! 

Anticipate it! Do not fight it! Meet it 
head-on, and preserve, do not tear down 
our fine cities, so emblematic of Yankee 
enterprise, which recognizes no Mason 
and Dixon Line. 

Welcome suburban developments as 
natural, necessary, and as splendid tributes 
to the core cities, without which there 
would be no suburbs! 
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National Aspects of Transit’s 
Public Relations 


The economic problems of the transit industry since 
the end of the war have spread confusion and misunder- 
standing about those who are still trying to operate on 
the traditional basis of free enterprise in public service. 
Inexperienced people have been attracted by mythical 
opportunities for quick turnover and private gain. 


By JOHN J. HASSETT* 


N the course of nearly a decade of steady 
and gainful employment in the field of 
communications, much of it in the utili- 

ties area, I have found no individual more 
consistently misunderstood than the ofh- 
cial of the average urban transit company. 
In the postwar period, he and his utility 
have constantly been harassed by rising 
costs and slipping revenues. He has fre- 
quently made appearances before civic 
groups, public bodies, and regulating com- 
missions, to explain his company’s difficul- 
ties and fiscal needs, and he has usually 
been required to defend against attacks 
from public-spirited groups, which often 


*Washington, D. C., author of business articles 
and public relations counselor. For additional per- 
sonal note, see “Pages with the Editors.” 


seem to have little purpose other than to 
take dead aim at suffering utilities. 
Very often, the transit official chosen to 
mount the rostrum has been articulate and 
charming, personable, and forceful. But 
neither he nor his company has always 
been able to make more than a tiny dent 
in public resistance to their arguments. 
The transit official is singular in this 
unfortunate position. Other utility men 
during the same period have faced and 
successfully explained inflationary difficul- 
ties. Other utilities have sought and won 
rate increases to compensate for higher 
costs. But in doing so, they somehow have 
escaped the stigma of public opprobrium 
which accompanies the transit official, 
wherever he tells his tale of transit woes. 
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._ are plenty of reasons for the 
different treatment, of course. Higher 
fares for the transit company have not 
meant better service or better equipment. 
It is difficult for people to understand why 
they should be expected to pay more for 
the same service or even poorer service. 
And when better equipment has been 
added, the frustrating traffic jams still bob 
up at the same intersections, slowing head- 
ways and defeating the carefully laid plan 
for more efficient operation. 

The expansion of suburbs, a boon to 
telephone, electric, and gas companies, has 
proved more a bane to transit firms. They 
frequently have been required to extend 
existing service, or to add expensive shut- 
tle lines, with little expectation that the 
new service ever will pay for itself. Almost 
inevitably, new suburban residents become 
annoyed at sparse, infrequent shuttle sub- 
urban service, having been “spoiled” by 
the abundance of busses and streetcars at 
their mid-town doors when they were city 
dwellers. As a result, many of them do not 
use the transit system at all if they can 
help it. 

And that brings us to the main reason 
why transit companies and their repre- 
sentatives are misunderstood, and why 
their special problems are not recognized 
and appreciated. The family car has re- 
moved the transit company from the cate- 
gory of the true public utility—it is no 
longer a monopoly. As one traffic study 
recently made in Arkansas puts it 
“«.. more persons are encouraged to seek 
other means of travel—exclusively the 
automobile. Higher operating costs and 
fares thus drive persons from the most 
economic and efficient vehicle to the least 
economic and most inefficient means now 
in general use. This produces increasing 
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demands from the public for the construc- 
tion of more and wider highways, and 
pressure upon public authority for the in- 
stallation of free or low-cost parking fa- 
cilities in urban shopping centers.” 


HE application of tried-and-true rem- 

edies for utility ills just will not work 
in the case of transit companies, because 
a foreign element has been added—com- 
petition, and completely unregulated com- 
petition at that, from the private automo- 
bile. 

Special problems pose the need for spe- 
cial remedies, and some suggested nos- 
trums will be mentioned later. There is, 
however, a deeper misunderstanding of 
the transit business still to be explored. It 
is one that touches directly on operations, 
regulation, and finance, matters of vital 
importance to the industry. 

It is no secret that the flow of invest- 
ment capital into the transit industry in 
recent years has not exactly been torren- 
tial. Potential investors have been coun- 
seled that transit is a high labor cost in- 
dustry, that efficient operation is ham- 
strung by municipal traffic difficulties 
which are usually beyond the company’s 
control, and that revenues in terms of pas- 
senger miles have been declining steadily 
since the war. 

Coupled with the obvious requirement 
that operations must be soundly engineered 
and sagely managed, it would appear that 
the industry is a poor one into which a 
neophyte entrepreneur should venture. Yet 
it is a fact that, due to misunderstanding, 
investors are tempted to take a flyer in this 
field. 

Without operating know-how, or will 
to overcome these day-to-day stum- 
bling blocks in the path of smooth opera- 
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tion, adventurous investors sometimes 


come a cropper. 


H™ are some of the seeming blandish- 
ments in the transit picture that 
tempt them. Companies in some localities 
have managed to build substantial sur- 
pluses, laid aside perhaps for a program of 
conversion from rail to bus or for fleet 
modernization. Other companies have at- 
tractive real estate holdings, not directly 
or fully tied in with transit operations, 
which look like plums for the dividend 
seeker if they can be shaken out of the 
tree. Neither of these opportunistic she- 
nanigans can be expected to help build 
service, and, in the long run, service is the 
only policy that management can adopt 
to assure steady earnings and future se- 
curity. 

Other investors are attracted by the 
theory that a change in management will 
somehow make things better for everyone. 
They think any feeling of ill will toward 
existing management will be dissipated if 
heads roll and new faces appear in their 
place. This theory, known in some public 
relations circles as the “fools rush in” tech- 
nique, does not often succeed. Very soon 
after the turnover, the same old knotty, 
hard-core problems must be faced. Good 
intentions seldom solve them. In some 
cases, inexperienced hands only make the 
situation worse than before, and the an- 


q 


& 
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ticipated housecleaning of top manage- 
ment may wind up with a clean sweep of 
the new investor’s bank account. 


HEN there are the would-be investors 

and managers who seek to pick up the 
choice pieces of an integrated transit sys- 
tem threatened with collapse. They spot 
certain lines that seem to be producing 
good revenues, and offer to operate them 
independently. Perhaps they may even 
convince a public service commission that 
they should be granted a limited certificate. 
Their salad days will be short-lived, if ex- 
perience means anything. Such “cream- 
skimming” tactics never escape detection 
for long, and soon penalties and pressures 
are imposed. Within a reasonable time, the 
new operators find themselves in the plight 
of the old ones. 

A few are lured by a misguided convic- 
tion that since transit is a cash business, 
there must be some advantages in it not 
otherwise discernible. While there may in- 
deed be some vicarious satisfaction in all 
that small change, the fact is that transit 
companies are in a squeeze between rising 
costs and dipping revenues. If the coins on 
hand do not pay all the bills, even a Silas 
Marner would find little to please him at 
the end of the month. 

This is not to say that sound investment 
should not be sought or cannot be found 
in the transit field. The point is made that 


“It is no secret that the flow of investment capital into the 
transit industry in recent years has not exactly been torren- 
tial. Potential investors have been counseled that transit ts 
a high labor cost industry, that efficient operation is ham- 
strung by municipal traffic difficulties which are usually beyond 
the company’s control, and that revenues in terms of passenger 
miles have been declining steadily since the war.”’ 
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there is no short cut to assured solvency, 
or more efficient operation by merely shuf- 
fling the managerial cards or breaking in 
a new deck. The answer to transit’s search 
for sound fiscal footing in the treacherous 
sands of an auto-jammed urban world lies 
elsewhere. It lies in a more realistic ap- 
praisal of the transit utility’s position in 
the mass transportation market. It involves 
full development of community relations 
leading to better understanding of, and 
support for, transit’s point of view. It re- 
quires the aggressive, intelligent promo- 
tion of new business by the use of the mod- 
ern tools of advertising and public rela- 
tions. It calls for some inspired, even dar- 
ing traffic engineering leadership, a will- 
ingness to experiment, and above all a de- 
termination to convince municipal authori- 
ties that the forces of the community must 
get behind the transit company and its ob- 
jectives to make a better city for all con- 
cerned. 


7 is undoubtedly a future for 

transit. It is needed today to keep 
downtown industrial and commercial life 
alive and thriving. In an emergency, it 
would be needed even more seriously than 
it was in World War II, when gas ration- 
ing practically stopped private auto travel. 
It is a cohesive force in community life 
that demands some attention from those 
who benefit from it whether they use it or 
not, and have not been reminded often 
enough of their responsibility to keep it 
vigorous. 

With restrictions on auto transportation 
and parking in urban localities bound to 
occur with greater frequency in the future, 
operating conditions seem likely to im- 
prove, thus making service more efficient. 
It could well be that we have reached the 
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nadir of transit fortunes, with an upturn 
eventually in prospect. 

This hope need not be a vain one if prac- 
tical steps are taken to help it along. The 
situation calls for action, however, by 
transit officials, municipal leaders, and by 
community-minded businessmen at every 
level of the city’s economy. 

Transit men must talk realistically to 
regulating commissions, tax officials, and 
other key government authorities directly 
affecting the company’s affairs. A fine ex- 
ample of the manner in which one transit 
utility addressed its plea to city tax authori- 
ties is this excerpt from the report of a 
traffic engineering firm in behalf of the 
Capitol Transit Company, in Little Rock, 
Arkansas. Engineers Simpson and Curtin 
of Philadelphia, Pennsylvania, urged elim- 
ination of local franchise and street paving 
taxes levied against the company as a 
means of improving its fiscal position and 
aiding its continuance in operation. 


or that the franchise tax was ap- 
parently imposed “because of the 
claim of its monopolistic character, in that 
it alone has the right to furnish local serv- 
ice,” the report says “. . . transit is not a 
monopoly . . . there is one automobile for 
every 4.3 persons in Pulaski county. Thus, 
the entire population of the community 
could be transported at one time in the 
presently registered automobiles . . . taxes 
imposed because of the nonexisting mo- 
nopolistic factor are no longer realis- 
was 

It will not be easy to convince tax-hun- 
gry municipalities that they should give up 
present levies against transit companies, 
for these revenues are substantial and de- 
pendable. However, the decision of sev- 
eral transit firms to give up their charters 
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Transit—A Community Asset 


— time seems ripe for the injection on the part of transit spokes- 

men of a note of civic pride when talking over their affairs with 

local business interests. It can be clearly shown that businessmen—bankers, 

merchants, other utility officials, civic leaders of every stripe—will benefit 

from the maintenance and prosperity of privately owned transit in thetr 
community.” 








rather than continue to operate under dis- 
tressing conditions should give local tax 
officials pause. Very much to the point, the 
brand-new report issued by the New York 
Public Service Commission takes the posi- 
tion that cities should look into their transit 
situation with an eye to lending a helping 
hand in saving transit systems from break- 
down. The report states that the commis- 
sion and its staff are “in almost constant 
consultation with one or more companies 
in an effort to assist them in evolving 
workable solutions to their economic prob- 
lems.” 

The commission notes with some con- 
cern that, due to loss in patronage and ris- 
ing operating costs, twenty-one omnibus 
operators in the state discontinued service 
in 1953, compared with only fifteen dis- 
continuances in the two prior years. In 


thirteen of these instances, no new opera- 
tor offered to enter the field and the areas 
were left without bus service. 

Says the commission report: 


The industry’s struggle for survival 
became so serious in 1953 that Governor 
Dewey appointed a special committee, 
headed by Commissioner Bedenkapp 
and assisted by transportation experts, 
to investigate the condition of omnibus 
operations in New York state and make 
a report of their findings, together with 
specific recommendations. 


HE committee’s findings and recom- 
mendations are not included, but the 
report goes on to say that “Some munici- 
palities have taken cognizance of the prob- 
lem of traffic congestion and have resolved 
it with varying degrees of success by the 
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use of one-way streets and/or the elimina- 
tion of curb-side parking in downtown 
business areas. . . . In many communities, 
however, little or no action has been taken 
by municipal authorities to uncork the 
traffic bottlenecks which are threatening 
the economic well-being of the city and its 
public transportation system. The net re- 
sult, in such instances, has been a growth 
of shopping centers in peripheral areas 
where convenience of parking and ready 
accessibility by private cars are sufficient 
to cause customers to revise their shopping 
habits and shift their patronage from 
stores which are located in traffic-blighted 
areas. This, in turn, results in further loss 
of bus patronage. 

“Then, too, bus operators are, for the 
most part, still required to pay a gross 
receipt tax to the state and local franchise 
taxes to the municipalities in which they 
operate in addition to the regular federal 
income taxes and excise taxes which are 
normal to all business.” 

Municipalities might also provide aid 
where needed for community purposes by 
contracting with transit companies for the 
support of routes which are not profitable. 
Some cities have subsidized transit lines, 
and have gained representation on the 
boards of privately owned transit corpora- 
tions. 


I" all these instances, the specter of mu- 
nicipal ownership hovers in the back- 
ground. Its presence has a restraining in- 
fluence generally on both sides of the table, 
for few managements want to go out of 
business, while few local administrators 
want to take over transit operation. There 
was a time when city ownership of transit 
was a shimmering goal to many a mayor 


and his council. Now the bitter experience 
of those who have won transit control acts 
as a deterrent to others. Municipal owners 
have had no better luck in keeping costs 
down and patronage up than have private 
businessmen. 

Certainly every downtown merchant has 
a stake in free-flowing traffic in the heart 
of the city, whether or not he has taken 
the precaution of opening suburban branch 
stores. All have the mutual aim of making 
a sound living in a city that retains its eco- 
nomic health and vigor. All suffer if ve- 
hicle traffic is so thick it discourages peo- 
ple from coming into town at all. These 
men are called upon as a matter of course 
to take the broad civic view when dealing 
with other urban problems. 


RANSIT men can successfully urge 

them to give more consideration to 
their problems as a civic obligation. It is 
clear that the city as we have known it 
prior to the advent of 40,000,000 automo- 
biles has a tendency to disintegrate under 
the auto’s influence. Support of efficient 
urban transit can be sought as not only an 
intelligent civic accomplishment but as 
darned good business! 

Transit men know the answers to their 
problems. They must become much more 
vocal, much more convincing, and they 
must make much greater effort to win 
friends and influence people than even Dale 
Carnegie dreams of in his philosophy. The 
job of turning the tide of transit’s fortunes 
upward cannot be done alone. With the 
right approach to those who can help, 
necessary aid on the part of private and 
public interests can be invoked. It is as 
simple, and as difficult, as that. 





SEPTEMBER 30, 1954 





Washington and 


the Utilities 


Area Transit Bill Vetoed 


O' special interest to the transit indus- 
try was the action of President Eisen- 
hower in vetoing a bill passed by the 
83rd Congress to set up a transit commis- 
sion and to study transit controls in the 
metropolitan area of Washington, D. C. 
It was a dual-purpose enactment. First, it 
would set up a special transit commission 
which could have jurisdiction over street- 
car, bus lines, etc., operating between the 
District of Columbia and its Maryland 
suburbs. Second, it would set up a study 
commission to consider transit problems 
peculiar to the greater metropolitan area. 

Pointing out that the bill failed to in- 
clude the equally important Virginia sub- 
urbs, President Eisenhower vetoed the bill 
as being inadequate for its own avowed 
purposes. He said he was in sympathy with 
the objective of the bill, but thought that 
more effective legislation should be drafted 
in the next Congress. Because of the ques- 
tion of unifying regulatory authority now 
exercised, piecemeal, in the area by the 
Maryland, Virginia, and District of Co- 
lumbia commissions, any federal bill along 
these lines is bound to run into legal and 
political complications. 




















What Hath Congress 
Wrought? 


HE second and probably the last ses- 

sion of the 83rd Congress piled up an 
unexpected number of legislative accom- 
plishments for the Eisenhower adminis- 
tration, despite the razor-thin GOP ma- 
jority control in both branches. But in the 
field of legislation especially concerning 
the utilities, the number of enactments was 
comparatively modest, quantitively speak- 
ing. 

Qualitatively speaking, by far the most 
important was the 1954 amendment to the 
Atomic Energy Act of 1946 (compre- 
hensively reviewed in a feature article in 
Pustic UTILITIES FORTNIGHTLY, issue of 
September 16, 1954). It is generally 
agreed that this new law, ending federal 
monopoly in the important atomic energy 
field, as far as peacetime applications are 
concerned, may eventually prove to be the 
most important law passed by the 83rd 
Congress or by a good many other Con- 
gresses. In any event, it has now been put 
into the statute books as Public Law No. 
703. 

From astrictly regulatory point of view, 
the work of the second session was of 
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Gas Order Hearing 


less significance. Most important was the 
Hinshaw Bill, known as Public Law No. 
323, amending the Natural Gas Act by 
exempting intrastate gas distributors from 
the jurisdiction of the FPC. In some re- 
spects this law set aside the decision on this 
subject by the U. S. Supreme Court in the 
celebrated East Ohio Gas Company Case. 

Of importance to the telephone compa- 
nies was the Rogers-O’Hara Bill, which 
became Public Law No. 345, amending 
by way of clarification § 2(b)(2) of the 
Federal Communications Act. In effect, 
this statute allows small telephone compa- 
nies, otherwise exempt from the full juris- 
diction of the FCC, to enjoy that exemp- 
tion notwithstanding the use of radio or 
electronic facilities as part of their intra- 
state systems. 


B joint congressional resolution, spon- 
sored by Senator Johnson (Demo- 
crat, Colorado), Public Law No. 558 sets 
up the so-called Commission on Interna- 
tional Telecommunications. This is a study 
group which will advise the federal gov- 
ernment on location and operation of 
propaganda facilities, such as the Voice of 
America. 

Public Law No. 750 extends the Secre- 
tary of Interior’s authority to enter into 
revision of repayment contracts under the 
Reclamation Act. 

Except for the usual appropriations bills 
and some minor project enactments, this 
about completes the work of the second 
session of special interest to utilities. This 
is aside, of course, from the important tax 
legislation reducing excise taxes and mak- 
ing other changes in the new general tax 
revision bill, which has already been widely 
discussed in the press. 


fino Federal Power Commission 
caught Washington observers by sur- 
prise when it announced, on September 
8th, that oral arguments on its controver- 
sial Order No. 174-A for regulating inde- 
pendent natural gas producers would be 
held on September 22nd. 

About a hundred petitions, questioning 
the order, had been filed with the FPC 
since its issuance on August 6th. In setting 
the argument date, the FPC said that re- 
quests for stay of the order are “without 
reasonable justification and must be de- 
nied.” 

The FPC’s action came just as the ap- 
plicability of the disputed Order No. 174- 
A highlighted hearings before the commis- 
sion on the American Louisiana Pipe Line 
Company’s application to build a $160,- 
000,000 natural gas transmission system 
linking Gulf producing fields with gas 
markets in Michigan, Wisconsin, and 
other central states. 

The order was promulgated by FPC 
following the U. S. Supreme Court’s Phil- 
lips Petroleum Company Case, which ruled 
that production and gathering are subject 
to FPC jurisdiction. The decision and sub- 
sequent order aroused a storm of protest. 

The commission said that the hundred 
petitions which it has received assert that 
the issuance of the order without notice 
and hearing (1) constitutes a deprivation 
of procedural due process, (2) violates the 
Administrative Procedures Act, (3) de- 
prives petitioners of substantive rights 
guaranteed by due process of law, (4) 
transgresses rights reserved to the states 
under the Tenth Amendment, and (5) as- 
sumes authority not delegated to FPC un- 
der the Natural Gas Acct. 
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Financial News 
and Comment 


By OWEN ELY 


Trends of the Transit Industry 


Se year 1953 showed a further “set- 
tling” tendency in the operations of 
the transit industry in the United States, 
but financial results showed some im- 
provement. The total number of operating 
companies decreased from 1,620 to 1,605; 
the number of trolley coach companies 
remained unchanged, but electric railway 
companies declined from 75 to 70 and 
motorbus concerns dropped from 1,578 to 
1,565. 

The miles of surface railways operated 
declined 10 per cent to 3,485, but subway 
and elevated line mileage remained about 
the same. Trolley coach mileage declined 
over one per cent but motorbus line mile- 
age increased from 43,960 to 47,000, so 
that total line mileage gained about 5 per 
cent. The number of vehicles declined 
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about 4 per cent, the major reduction be- 
ing in surface cars, which numbered 7,990 
compared with 9,700 in the previous year. 
Trolley coaches and motorbuses in opera- 
tion were off slightly. 


bpm investments remained almost the 
same at $3.9 billion—the decline in 
surface railways being almost matched by 
increases elsewhere. Annual revenues in- 
creased $11,500,000 in 1953 to $1,512,- 
800,000. Here again the decline of about 
$29,000,000 in surface railway revenues 
was more than made up by increases else- 
where, due largely to increases in fares. 

Vehicle mileage declined, and also the 
number of revenue passengers carried, as 
follows: 


Millions 
19. 


Vehicle Miles Operated 
Surface Cars 321 
Subway and Elevated Cars .. 400 
Trolley Coach 215 
Motorbus : 1,878 
Revenue Passengers 
Surface Railways 1,714 
Subway and Elevated 1,982 
Trolley Coach 1,201 
INFOROLOUSE ts < 5.5.65 he emake 6,593 7,125 


Undoubtedly, the decline in traffic 
appeared due to the continued increase in 
the number of private automobiles, along 
with the 1954 letdown in manufacturing 
activity. 
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Eve industry’s total payroll increased 
by $10,000,000 to $913,000,000, while 
the number of employees dropped 7,000 to 
220,000. The average annual compensa- 
tion (not including fringe benefits) in- 
creased from about $3,978 to $4,150, a 
gain of over 4 per cent. 

The number of rides per capita popula- 
tion also declined, the long-term trend 
being indicated by the following table: 


Expenditures for materials were lower 
by about 3 per cent at $203,000,000, the 
largest declines being in the cost of coal 
and gasoline. There was only a small re- 
duction in the cost of purchased power. 
As a result of fare increases, revenues 
gained $11,500,000 in 1953 and with 
operating expenses about the same and 
taxes down nearly $5,000,000, the transit 
industry was able to increase operating in- 
come from $29,749,000 in 1952 to $44,- 
745,000—still considerably less than the 
industry is entitled to, but a step in the 
right direction. Fortunately, most transit 
companies (as a result of reorganizations 
and other changes) are now capitalized on 
a very conservative basis, so that the in- 
dustry remains generally solvent despite 
the heavy decline in operating income 
in the postwar period. (In 1943 oper- 
ating income reached a high of about 


$175,000,000. ) 


HE figures given above are based 

on data compiled by the American 
Transit Association in its annual “Fact 
Book,” which covers the entire industry, 
including both municipally operated and 
privately owned systems. The results are 
not necessarily an accurate picture of the 
trend of the private segment of the indus- 
try. Thus, a breakdown of revenues for 
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the years 1952-53 indicates subway and 
elevated lines (which are doubtless all 
municipal, with New York city a large 
proportion of the total) showed increased 
revenues of about $25,000,000, while the 
surface lines showed a decline of about 
$29,000,000 or nearly 11 per cent. The 
increase in fares in New York city from 
10 cents to 15 cents probably was an im- 
portant factor in the revenue figures for 
the industry. 

Nineteen hundred fifty-three was the 
first year since 1940 or earlier that the 
transit industry failed to order any new 
trolley coaches, and the first since 1946 
that no surface, subway, or elevated rail- 
way cars were bought. However, 2,246 
motorbuses were purchased, as compared 
with 1,749 in the year 1952; these were 
probably all for replacements, since the 
number of busses in service declined by 1,- 
280. On an over-all basis the number of 
cars, coaches, and busses in service dropped 
about 4 per cent. 


e 
The Transit Problem— 


Bus versus Auto 


( p~ transit companies are beginning to 
fight back more aggressively against 
the obstacles confronting them—traffic 
congestion, fewer passengers due to great- 
er use of automobiles, mounting operat- 
ing costs, difficulties in obtaining increased 
fares and in obtaining approval for neces- 
sary cuts in service. City officials are be- 
ing told that they have as much responsi- 
bility to the public as does the transit com- 
pany. Also, transit officials are making it 
clear they do not intend to stay in business 
unless they can fulfill the first objective 
of going into business—making money. 

The number of transit riders now is just 
about the same as before World War II, 
but the riders are spread out over a larger 
area. Hence, it has become necessary to 
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eliminate unprofitable runs or reduce the 
frequency of service, particularly on eve- 
nings and Sundays. If these economies 
cannot compensate for the loss of revenue 
passengers, fares must be increased. But 
the transit companies have to contend with 
the same problem as other utilities—regu- 
latory lag. Approval for either a fare in- 
crease or a cut in service must be sought 
from the regulatory commission (usually 
a state body) and local politics must also 
be taken into consideration. There may 
be a long delay before the commission 
even considers the application; then there 
will be hearings, brief filings, and another 
delay in reaching a final decision. As a 
result, by the time an increase in fare is 
approved the company may be encounter- 
ing another wage increase, so that the cycle 
has to start all over again. 


. industry is also up against the old 
law of “decreasing returns”—if the 
fare is raised too much, fewer people will 
ride and revenues may fall off. There has 
been considerable experimenting to see 
what could be done about getting people 
to ride again. Increased service does not 
always help. In St. Louis in 1951, with 
much publicity and advertising, service 
was doubled on four major routes in an 
effort to induce people to ride transit. This 


experiment was abandoned after ninety 
days when results showed additional re- 
turns of from five to seven cents per mile, 
as against out-of-pocket operating costs of 
from 30 to 40 cents per mile. 

Efforts have been made to educate the 
public. Research studies show that with 
parking costs and other factors taken into 
account, transit provides a dollar’s ride 
value for about 20 cents. This approach, 
together with arguments as to the stress 
and strain of modern-day driving and 
parking downtown, has not always proved 
helpful in restraining people from driving 
their own cars into the heart of the city. 
However, a questionnaire circulated in 
Wichita, Kansas, revealed that of the one- 
third or more of the people on downtown 
streets who came by bus, some 34 per cent 
said they traveled this way because it was 
more convenient or cheaper, and nearly 
one-third said they could not find a place 
to park their cars. Perhaps if similar 
studies were made in other cities and the 
results publicized, traveling by transit 
might gain new recruits. 


B* 1960, it is forecast, there will be 
more than 18,000,000 additional pri- 
vate motor vehicles registered. Without 
transit, this would mean that for every 
150 people downtown there would be 100 





U. S. Long-term Bonds—Taxable 
Utility Bonds—Aaa 
Aa 


A 
Medium-grade 
Electric Utility Common Stocks 


* Approximate date. 


for government bonds. 





CURRENT YIELD YARDSTICKS 


Latest available Moody indices are used for utility bonds and stocks; Standard & Poor’s indices 


Sept. 9, 1954 Range 1953 Range 
1954* High Low High Low 
2.70% 2.41% 3.15% 2.70% 
2.86 3.43 : 
2.92 3.59 
3.12 372 
3.44 3.94 
3.89 4.45 
4.22 4.87 
4.55 5.72 
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automobiles clamoring for parking space 
and milling around endlessly. Obviously, 
such a situation would be entirely chaotic 
and intolerable. In trying to end traffic 
jams, the cities are devoting considerable 
attention to the movement of vehicles, set- 
ting up one-way streets, changing signals, 
etc. But the transit people contend that it 
is more important to study the movement 
of people. The automobile usually carries 
only 14 people, while the bus or streetcar 


& 


(occupying the space of less than three 

automobiles and not requiring parking 

space) can carry 30 to 40 times as many. 
> 


Transit Companies Show Some 
Improvement in Earnings 

5 ib transit companies, beset by annual 

demands for higher wage rates while 

fare increases do not always produce much 

additional revenue, were able on balance 


TREND OF TRANSIT TRAFFIC - 1939 - 1954 


To August 31, 1954 
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to make a slightly better showing in 1953. ever, 62 cents a share was earned on the 
Greyhound Corporation, the giant of common stock in the first six months due 
the industry with revenues of about $245,- to substantial fare increases resulting 
000,000, has had very stable earnings, with from a new property valuation and a 64 
share earnings varying only between $1.22 per cent return allowed by the commis- 
and $1.27 during 1949-53. However, sion and affirmed by the superior court. 
share earnings in the first quarter of 1954 As the result, the company resumed divi- 
were only 3 cents versus 13 cents last year, dend payments July 29th. 
and in the second quarter 32 cents versus National City Lines, with about $30,- 
35 cents. 000,000 revenue, has 43 active subsidi- 
The next largest transit company, Phil- aries in 14 states, thus diversifying its 
adelphia Transportation Company with operations. It made a substantially im- 
annual revenues of $73,000,000, reported proved earnings statement last year ($2.35 
no net income in 1952-53. This year, how- a share versus $1.86). In 1954 first- 


= 


AUGUST UTILITY FINANCING 
PRINCIPAL PUBLIC OFFERINGS OF ELECTRIC AND GAS UTILITY SECURITIES 
— Under- Offer- Indicated 


writing ing Moody Success of 
Date Amount Description Spread Yield Rating Offering 
Mortgage Bonds and Debentures 
Pacific P. & L. Ist 34s, 1984 : .69C 3:35 Baa 
New Jersey P. & L. Ist 34s, 1984 .... ; .48C 3.06 A 
Southern Calif. Edison Ist 3s, 1979 .. ; SiC 2.97 Aa 
Arkansas P. & L. Ist 33s, 1984 ; 59C 3.15 A 
Niagara Mohawk Pow. Ist 34s, 1984 .. 2: .65C 3.01 Aa 
Preferred Stocks 
Southern Colorado Power 4.72% ($50 
1.60N 4.72 — 
1.85N 4.30 — 
1.61C 4.04 oa 
Earnings- 
Price 
Ratio 
Common Stocks—O ffered to Public 
8/4 4.9e Northern Illinois Gas Ef, @ 3.81 4.42 b 


a—Reported well received. b—Reported fairly well received. c—Reported issue sold somewhat slowly. 
d—Reported issue sold slowly. e—The stock was sold for those stockholders of Commonwealth Edison (who 
received the stock as a dividend) who preferred cash. C—Competitive bidding. N—Negotiated issue. 


AUGUST NEW MONEY FINANCING 
(In Millions) 


Offered to Sold to Sold Total 
Stockholders Public Privately Financing 
Electric Companies 


Bonds $13 $ 85 
Preferred Stock 3 12 15 
Common Stock — _ 


$25 $100 


Gas utilities did no new money financing, except for one very small issue. For purposes other than re- 
funding, electric utilities sold $30,000,000 bonds and $24,000,000 preferred stock to the public; gas utilities 
sold $4,000,000 bonds privately, and $5,000,000 common stock to the public. 

Source of data—Irving Trust Company. 
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quarter earnings were the same as last 
year, but the second quarter showed sub- 
stantial improvement due to profits on sale 
of securities. If this item were excluded, 
however, operating earnings would have 
declined. 

St. Louis Public Service earnings gained 
sharply last year, Los Angeles Transit 
gained moderately, and Twin City Transit 
again earned money on the common stock 
after failing to do so for four years, Cin- 
cinnati Transit’s share earnings slipped a 
little, and Dallas Railway & Terminal 
profits declined sharply, so that the divi- 
dend rate was recently cut in half. 


» 
An Optimistic View 
On the Market 
I* the September 2nd issue a bearish 
view on utility stocks expressed by 
Truslow Hyde of Josephthal & Co. was 


discussed. While utilities declined with 
other stocks during the latter part of 


August, they have since recovered. The 
following quoted from a bulletin of 
Goodbody & Co. (signed by Ted Locke) 
may be of interest: 


Utility stocks have recently been sell- 
ing at about the highest prices in many 
years, except for the extremely high 
market in 1946. . . . Most of our cus- 
tomers are investors—they have bought 
utilities for investment purposes. Most 
have considerable capital gains. If they 
sold they would have to pay 25 per 
cent of their profits and put the balance 
of the proceeds in something else. . . . 
Most institutions own utility stocks 
which were bought at a much lower 
level. They would be better off to keep 
these stocks and retain their lower cost 
figure... . The growth of the industry 
is so consistent that even though many 
utility stocks now seem high priced, the 
development of higher earnings over a 
period of time should justify present 
prices and considerably more eventually. 


e 


DATA ON ELECTRIC UTILITY STOCKS 


Divi- 

dend Moody 
% In- 12 Mos. .  Pay- Bond 
Yield Period crease Ended 7 out Rating 


9/9/54 Cur- —— Share Earnings*—— 


Price Div. rent Cur. 
About Rate 


American Gas & Elec. .... 35 : 4.7% $2.37** July 
Arizona Public Service .... 21 : ‘ 1.45 July 
Arkansas Mo. Power 1.68 June 
Atlantic City Elec. ........ 2.10** July 
Bangor Hydro-Elec. ...... 2.22 June 
DITO ee eS 2.06 April 
Boston Edison 2.90 June 
Calif. Elec. Power d June 
Calif. Oregon Power 1.60 May 
Calif.-Pacific Utilities .... 2.12** July 
Garenna P. @ L. .....6... 1.59 July 
Central Hudson G. & E. ... 97 June 
Gentral i: EGG. «2... 1.99 Mar. 
Central Ill. Light June 
Contra PS... svc ce nc June 
Cent. Louisiana Elec. ...... June 
Central Maine Power July 
Central & South West 
Central Vermont P. S. .... 
Cincinnati G:& EB. ........ 
Citizens Utilities 

Cleveland Elec. Illum. .... 
Colorado Cent. Power .... 
Columbus & S. O. E. .... 
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1953 9/9/54 Cur- —— Share Earnings*——- 
Rev. . Price rent Cur. % In- 12 Mos. 
(Mill.) (Continued) About Yield Period crease Ended 


2.38 3 June 
1.57 2 June 
31 Dec. 
23 June 
D10 June 
D4 June 
D15 June 
20 July 
‘f June 

17 July 

1 July 
June 

June 

June 

June 

July 

June 

Dec. 
June 

June 

June 

June 

July 

— 

ec. 

July 

Dec. 

June 

July 

June 

June 

July 

June 

June 

July 

July 

July 


Commonwealth Edison .... 44 
Community Pub. Service .. 23 
Concord Electric 37 
Connecticut L.& P. ....... 
Connecticut Power 

Consol. Edison 

Consol. Gas of Balt. ...... 
Consumers Power 

De 2 Ae 
Delaware P.& L. ......... 
Detroit Edison 

Duke Power 

Duquesne Light 

Eastern Util. Assoc. ...... 
Edison Sault Elec. ....... 
OUTS 2 |S 
Empire Dist. Elec. ....... 
Fitchburg G. & E. ........ 
Florida Power Corp. ...... 
oriee gy a ae 
General Pub. Util. ........ 
Green Mt. Power 

(ant States Wel, ........ 
Hartford E. L. 

Haverhill Elec. 

Houston 8. & PB. ii... 
Housatonic P.S. .........- 
Idaho Power 

Illinois Power 

Indianapolis P. & L. ...... 
Interstate Power 

lowa Hiec, L.& P........; 
Towa-Ill. G. & E. ......... 
Iowa Power & Light ..... 
Iowa Pub. Service 

Iowa Southern Util. ...... 
Romsas iaity Pome LL. ....... 
Kansas Gas & Elec. ....... 
Roansas Pr, it. ........% 
Kentucky Utilities 

Lake Superior D. P. ...... 
Lawrence Electric 

Long Island Lighting 
Louisville G. & E. ........ 
Rowen Wer TA, occ sess 
Lynn G. & E. 

Madison G. & E. ......... 
Maine Public Service 
Michigan G. & E. 

Middle South Util. ........ 
Minnesota P. & L. ........ 
Miss, Valley P.S. ........ 
ee Se eee 
Missouri Utilities 

Montana Power 

New England Elec. ..... . 
New England G. & E. 

New Orleans P. S. ....... 
Newport Electric 

N. 2, siete ae AG. ..... 
Niagara Mohawk Power .. 
Northern Ind. P. S. ....... 
Northern States Pr. ....... 
Northwestern P. S. ....... 
Ohio Edison 

Oklahoma G. & E. ........ 
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1953 9/9/54 Cur- Share i 


Rev. . rent Cur. % In- 12 Mos. 
(Mill.) (Continued) Yield Period creas Ended 
Otter Tail Power 


5.6 
Pacific G. & E. 5 
LE 2) 
Penn Power & Light 
Penn. Water & Power .... 
Phila. Elec. 
Portland Gen. Elec. ....... 
Potomac Elec. Pr. ........ 
Pub. Serv. of Colo. ...... 
PUDS SOR) EG, 5 sce ses 
Public Serv. of Ind. ....... 
Public Serv. of N. H. ..... 
Public Serv. of N. M. .... 
Puget Sound P.& L....... 
Rochester G. & E. ........ 
Rockland b..@ P. ......... 
St Josep; & P. ......... 
san Diewo G. & BE. ........ 
letra Pacinc Ff. ..... 2.5. 
So. Calif. Edison 
So. Carolina E.& G. ...... 
Southern Colo. Pr. ....... 
Southern Company 
So. Indiana G. & E. ...... 
So. Nevada Power 
Southern Utah Power 
Southwestern E. S. ....... 
Southwestern P. S. ....... 
Tampa Elec. 
Texas Utilities 
Toledo Edison 
Tucson G. E. L. & P...... 
Union Elec. of Mo. ...... 
United Illuminating 
Upper Peninsula Pr. ...... 
Utah Power & Light 
Virginia BP. .......... 
Washington Water Pr. .... 
West Penn Elec. 
West Penn Power 
Western Lt. & Tel. ........ 
Western Mass. Cos. ....... 39 
Wisconsin Elec. Pr. ....... 32 
Wisconsin P. & L. ........ 25 
Wisconsin Pub. Ser. ...... 20 
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Foreign Companies 
S American & Foreign Pr. .. 
A Brazilian Trac. L. & P 
A British Columbia Pr. ...... 
A Gatineau Power 
O Mexican L. & P. .. 
A Quebec Power 
A Shawinigan Water & Pr. .. 
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B—Boston Exchange. A—American Stock Exchange. O—Over-counter or out-of-town exchange. S— 
New York Stock Exchange. D—Decrease. NC—No comparable figures available. *If additional com- 
mon shares have been recently offered, earnings are adjusted to give effect to the offering. Percentage change 
is in the net income available for common stock. Tax savings resulting from accelerated amortization of 
defense facilities are excluded (when separately reported). **Based on average number of shares. a—Also 
regular annual 3 per cent stock dividend which is included in the yield. b—Also 5 per cent stock dividend. 
c—Also 1/25 share of Northern Illinois Gas for each share of Commonwealth Edison. #Also occasional 
stock dividends. Estimated. NA—Not available. 
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What Others Think 


Urban Transit Trends 


HE most recent developments through- 

out the country in the field of urban 
transit regulation and financing show the 
hard-pressed transit industry in a con- 
tinual battle for survival against mount- 
ing deficits, local taxation, inadequate rate 
relief, and increasing competition from 
the automobile. In Little Rock, Arkansas, 
a report submitted to the city by Hawley 
S. Simpson, senior member of the Phila- 
delphia traffic engineering firm of Simp- 
son & Curtin, recommended elimination of 
the local franchise and street maintenance 
taxes, along with abolition of street park- 
ing on 16 downtown city blocks, as the first 
step in aiding the city’s Capitol Transit 
Company. 

Simpson challenged the basis of the 
franchise tax, which is apparently levied 
on grounds that the company is monopolis- 
tic in character in that it, alone, has the 
right to furnish local transit service. Ac- 
tually, Simpson said, the transit system is 
not a monopoly. “. . . there is one auto- 
mobile for every 4.3 persons in Pulaski 
county,” he noted. “Thus, the entire popu- 
lation of the community could be trans- 
ported at one time in the presently regis- 
tered automobiles. . . . taxes imposed be- 
cause of the nonexistent monopolistic fac- 
tor are no longer realistic,” Simpson de- 
clared. He explained: 
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Since the segment of the population 
which uses mass transportation most in- 
tensively is generally in the lower in- 
come groups, special franchise taxes for 
the use of streets fall heaviest upon 
those least able to afford it. When such 
taxes originated, they were equitably 
distributed over the whole public be- 
cause the total population were regular 
users of mass transportation. Since this 
is no longer true, it follows that the 
burden once borne by all has been 
shifted to those in the earnings brackets 
to whom slight increases in living costs 
—of which transporation is an impor- 
tant element—are of greatest signifi- 
cance. 


— PSON said the imposition of outmod- 

ed and unrealistic charges on public 
transportation encourages more persons to 
seek other means of travel—exclusively 
the automobile. Higher operating costs 
and fares thus drive persons from the most 
economic and efficient vehicle to the least 
economic and most inefficient. The result, 
Simpson declared, is an increasing demand 
from the public for the construction of 
more and wider highways, and pressure 
upon public authority for the installation 
of free or low-cost parking facilities in 
urban shopping centers. 





WHAT OTHERS THINK 


I a Maryland transit rate case, the Bal- 
timore Transit Company filed an ap- 
peal with the state circuit court from a 
state public service commission order al- 
lowing the company a l-cent increase in 
bus and streetcar fares, but refusing to 
grant the 3-cent rate boost sought by the 
utility. The company charges that the rate 
base used by the commission is “grossly 
inadequate” because it gives no effect to 
“greatly increased present values over 
costs and values.” It was further con- 
tended by the company that the “mini- 
mum rate base” used by the commission 
includes an arbitrary figure of 60 per cent 
for accrued depreciation and gives no ef- 
fect to substantial contributions to de- 
preciation reserves by stockholders. At- 
torneys for the city of Baltimore asked the 
court to cancel the 1-cent increase allowed 
by the commission on the theory that “the 
stockholders of a utility corporation are 
not entitled to make any profit out of in- 
adequate or unsafe service to the public.” 

An application by the Kansas City Pub- 
lic Service Company for transit system 
service curtailments, subsequently author- 
ized by the Missouri Public Service Com- 
mission, brought a demand for public ac- 
quisition of the company by the four cities 
of the greater Kansas City area. Ilus W. 
Davis, chairman of the Kansas City coun- 
cil’s public utilities committee, suggested 
an arrangement whereby the four cities 
would purchase the company on a pro rata 
basis and operate it under a contract with 
a private enterprise. Public acquisition of 
the company’s property, Davis said, would 
eliminate two substantial overhead costs 
—the property and gross receipts taxes. 
These taxes amount to about $400,000 a 
year. 

On the basis of service value, Kansas 
City, Missouri, probably would have to 
pay about 80 per cent of the pro rata cost 
of acquisition; Kansas City, Kansas, 


about 14 per cent; Independence, Mis- 
souri, about 5 per cent; and North Kansas 
City about 1 per cent. 

“It would appear that the company is 
moving toward public ownership,” Davis 
declared. “If that comes about when the 
city franchise terminates in 1957, or be- 
fore that, it seems only fair that the whole 
community should have a part in the op- 
eration. The community is dependent on 
public transit.” 


pe voters may soon be called upon 
to approve one of two plans for sub- 
sidization of the deficit-ridden Seattle 
Transit System. The city transit commis- 
sion requested that the city council put on 
the November ballot a proposal for a $2,- 
000,000 general obligation bond issue to 
provide funds for enlarged terminal facili- 
ties and new coaches. The other plan, call- 
ing for establishment of a Seattle metro- 
politan transit authority with power to 
levy taxes to make up operating deficits, is 
expected to be submitted to the state legis- 
lature in January. It would be in the form 
of a state constitutional amendment, re- 
quiring approval by both the legislature 
and the electorate. 

The Seattle Transit System has had op- 
erating deficits each month this year. The 
commission had estimated the deficit 
would reach $650,000 by the end of the 
year unless fares were boosted. The city 
council rejected a transit commission re- 
quest that the transit system be relieved 
of a 2 per cent gross revenue tax. This 
levy yields about $200,000 a year and goes 
into the city general fund. 

In a move to avert a threatened city- 
wide bus strike, the Sacramento city coun- 
cil recently authorized the city manager, 
Bartley W. Cavanaugh, to proceed with 
negotiations to purchase busses and other 
facilities of the Sacramento City Lines. 
Cavanaugh suggested that the acquisition 
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might be financed through a loan from 
funds in the city employees’ retirement 
system or possibly through a bond issue. 
City officials estimated the valuation of the 
system at approximately $750,000. It was 
noted, however, that it might be neces- 
sary for the city to ask the state public 
utilities commission to appraise the prop- 
erty and place a valuation satisfactory to 
the company and the city. 

In another California development, the 
state commission, in granting Stockton 
City Lines a fare increase, criticized the 
company for its “inertia” in going after 
business. The commission directed the 
company to undertake an aggressive ad- 
vertising and traffic promotion campaign 
designed to increase patronage. The Stock- 
ton company was also told to seek co- 
operation of civic and other groups as well 
as that of city officials in a program to 
increase patronage. Fare increase was 
about two cents in various categories in- 
stead of the four cents requested. 


ema Eisenhower vetoed one regu- 
latory law affecting the transit situa- 
tion in the city of Washington and sub- 
urban area. The dual-purpose enactment 
would have set up a special transit com- 
mission having jurisdiction over streetcar 
and bus lines operating between the Dis- 
trict of Columbia and its Maryland sub- 
urbs. It would also have created a study 
commission to consider transit problems 
peculiar to the greater metropolitan area 
affected. Pointing out that the bill failed 
to include the equally important Virginia 
suburbs, President Eisenhower vetoed the 
bill as being inadequate for its own avowed 
purpose. Although in sympathy with the 
bill’s objective, the President thought a 
better bill could be drafted. 

Transit experts throughout the country 
have continued to sound the alarm over 
deteriorating transit conditions and to 
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offer their proposals for doing something 
about it. W. H. “Billy” Spears, one of the 
industry’s prominent publicists, told a re- 
cent meeting of the National Parking As- 
sociation in Chicago that the splurging by 
Americans following the end of World 
War II on autos, television sets, and other 
durable goods has brought about a trans- 
formation of home and the life that goes 
on in it, plus a disease he calls autotoxemia 
—a scourge worse than yellow fever. 


HE scourge, Spears said, “has killed, 

cripped, and injured over 10,029,760 
people in the last five years,” caused tax- 
payers to spend billions of dollars for wid- 
ening streets and building superhighways, 
is strangling American cities, has mer- 
chants in hysterics and has forced apathet- 
ic downtown areas to fight for their lives 
Citing seven years of wrong answers in 
handling traffic congestion and the grow- 
ing danger of traffic-caused civic bank- 
ruptcy, Spears urged revival of rapid 
street transit as an inexpensive prescrip- 
tion for the survival of downtown business 
areas. 

Spears urged ousting of curb parkers 
on streets used by public transportation 
vehicles, downtown parking curbs, zoning 
of downtown streets for cars, busses, and 
pedestrians, and abandonment of further 
plans for downtown municipal garages 
and parking lots. He warned the parking 
industry membership that if they could 
accept the U. S. Department of Commerce 
prediction of 18,500,000 additional ve- 
hicles on the roads by 1960, it would not be 
long before anything more bulky than a 
motor scooter in downtown areas would 
be as out of date as a horse and buggy. To 
back up his prophecy, he pointed out that 
increased downtown parking facilities and 
superhighway improvements had only re- 
sulted in a new volume of traffic to further 
clog the streets. 








WHAT OTHERS THINK 


oo S. H. Bingham, well-known 
transit expert, who is executive di- 
rector and general manager of the New 
York City Transit Authority, warned the 
Society for the Advancement of Manage- 
ment recently of dire transit crises in cities 
throughout the country because of soaring 
costs, increasing traffic congestion, and 
management problems. Like Spears, Bing- 
ham urged greater use of mass transporta- 
tion systems and restriction of private 
cars in business areas to save cities from 
deteriorating physically. 

In the meantime, he said, the transit sys- 
tems and the railroads, which he described 
as essential services “now in great financial 
stress” because of outmoded regulations, 
steady loss of passengers, rising costs, and 
burdensome taxes, must be given assist- 
ance. 

“The transportation system,” he de- 
clared, “must be given an opportunity to 
function freely, free from traffic conges- 
tion, and free from archaic regulations 
that no longer apply to today’s condi- 
tions.” Favoring private management 
over nationalization, Bingham said “given 
half a chance, progressive private manage- 


ment can do a better job, and do it at a 
lower cost.” 

As a last resort, when it becomes im- 
possible for a private operation to remain 
in business, and as an alternative to the 
usual pattern of government ownership 
and operation, Bingham recommends a 
new pattern which has come to be known 
as the “Bingham Formula”—a partner- 
ship between the government and the 
transportation system, with operation by 
the private management if it were shown 
to be competent. His plan “recognizes the 
necessity of expert and experienced man- 
agement,” Bingham said. “With the ap- 
plication of my formula, the transporta- 
tion system does not burn all its bridges 
behind it. It leaves the door open for a 
return to private ownership and operation 
if at some time in the future economic 
conditions change sufficiently to make this 
possible.” 

This new kind of quasi-public trans- 
portation corporation, he said, would re- 
tain the efficiency of operation known in 
the best competitive industry and the fi- 
nancial and other advantages of commu- 
nity operation. 





The Dilemma of Modern Transit Operation 


6é 


HE question has been raised as to how, in cities where the 


cost is not spread among the taxpayers by reason of the 


operation being under public ownership or by reason of the city 
having guaranteed a private operator a minimum return, the mass 
transportation industry is to meet the problem of higher wage 
trends. Only time and experience can supply the correct answer 
to that question. It is obvious, however, that the unions represent- 
ing transit employees must face facts and realize their members 
are employees of a depressed industry so cannot expect to earn 
the same wage rates as paid by prosperous industries, unless they 
choose to change their occupations and become employees of a 
prosperous industry.” 
—Louts McC. RicuiE, Q.C., 
Counsel for The Grey Bus Line Company, 
Ltd., Moncton, New Brunswick, Canada. 
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Seeks Rate Rise from FPC 


 airitene Gas PIPELINE COMPANY OF 
America has filed a new rate sched- 
ule with the Federal Power Commission 
providing for an increase in its natural 
gas rates of approximately $10,700,000. 
Joseph J. Hedrick, president, said $4,- 
300,000 of the increase represented high- 
er costs for gas to be paid by Natural Gas 
Pipeline to Colorado Interstate Gas Com- 


» 


The March of 
Events 


pany, one of its suppliers, as the result of 
a new tariff filed by Colorado Interstate 
which will probably become effective, sub- 
ject to refund, on February 1, 1955. 

“A substantial part of the remainder 
of the proposed increase — namely, $3,- 
550,000—reflects the effect on Natural’s 
rates of the principles adopted by the FPC 
in its decision on April 15th in the Pan- 
handle Eastern Pipe Line Company Case,” 
Mr. Hedrick said. 


Connecticut 


Switch to CIO Rejected 


HE Utility Workers Union of Amer- 

ica, CIO, was defeated early this 

month in its attempt to oust the United 

Mine Workers’ independent union and 

gain control of the union at the Hartford 
Gas Company. 

Employees of the Hartford Gas Com- 


> 


pany, by a vote of 137 to 67, overwhelm- 
ingly rejected the CIO. The present con- 
tract between the United Mine Workers, 
District 50, and the company expires on 
September 30th. 

Following the election both company 
and UMW spokesmen said negotiations 
for a new contract with UMW would be- 


gin. 


Illinois 


Stock Purchase Program 


_ Commonwealth Edison Company 
recently filed a registration statement 
with the Securities and Exchange Com- 
mission in Washington covering 500,000 
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shares to be offered under its proposed 
stock purchase program for employees. 

The Illinois Gas Company, a subsidiary, 
plans a similar program, involving 200,- 
000 of its shares, and it also filed a state- 
ment with the SEC. 





THE MARCH OF EVENTS 


Willis Gale, chairman of Common- 
wealth Edison and the subsidiary, said all 
regular employees, regardless of job or 
pay, would be eligible to buy the stock 
through payroll savings. They could au- 
thorize payroll deductions to a maximum 
of 10 per cent of base pay. The savings 


would be used each April 15th and Oc- 
tober 15th to buy stock at 90 per cent of 
the closing market prices on those dates. 

The parent company has about 16,000 
employees who would be eligible to buy 
stock and the gas subsidiary has about 2,- 
000. 


> 
Maryland 


Cut-rate Fares Begun 


ae fares of two tokens for 35 
cents began on Baltimore Transit 
Company busses and trolleys early this 
month. The BTC on September 8th asked 
and received permission for the rate re- 
duction from the state public service com- 
mission. The present fare of 18 cents a 
ride remained in effect for passengers who 
do not purchase tokens. 

Under the terms of the recent request, 


the new token rates will remain in effect 
until January 10, 1955, or until the courts 
reach a decision on the BTC’s appeal for 
still higher rates—perhaps 20 cents a ride. 

In January, if the courts have made no 
decision, the BTC would have the choice 
of extending the token rates or of going 
back to 18-cent fares only. Douglas M. 
Pratt, president of the transit company, 
said service had been “materially slowed 
up” because of the time consumed in mak- 
ing change for the 18-cent fare. 


& 
Nebraska 


Power Plan Turned Down 
o—— PuBLic POWER DISTRICT 
recently turned down a proposal for 
reorganization of Nebraska’s power setup 
and reaffirmed its intention to build a 
steam-generating plant to help meet the 
state’s growing electrical needs. 
Proposals made by Platte and Loup 
Public Power districts “do not at this time 
appear sound and practical” to Consumers’ 
board of directors, President H. G. Green- 
amyre of Lincoln said. Consumers’ re- 
jection was included in letters to Loup and 


New 


Advocate Repeal of Antistrike 
Law 


a recommending repeal of New 
Jersey’s public utility antistrike law 


> 


Platte. The Loup-Platte resolution sug- 
gested the merger of Loup and Consumers 
districts to serve eastern Nebraska, with 
Platte set up separately to supply power 
in a section from Grand Island west 
through Deuel and Garden counties. The 
suggested reorganization was aimed at 
solving differences about who should build 
a $17,600,000 steam plant to bolster Ne- 
braska’s generating capacities. Consumers 
and the Nebraska Public Power System, 
made up of Loup and Platte, have an- 
nounced intentions to build the plant. 


Jersey 


was submitted to Governor Meyner on 
September 9th by a special committee he 
appointed last January to study the issue. 

Enacted originally in 1946 and since 
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amended, the New Jersey act provides for 
compulsory arbitration of labor disputes 
in public utilities where other settlement 
efforts fail and also provides for state sei- 
zure of struck utilities in instances threat- 
ening the public welfare. 

Meyner’s special study committee in- 
cluded three public representatives, three 


from industry, and three from labor. Eight 
of the nine members signed the majority 
report, asserting that such antistrike laws 
appeared “‘to be of doubtful constitutional- 
ity” and that the New Jersey law was more 
harmful than beneficial and “clearly detri- 
mental to the process of collective bargain- 


” 


ing. 


& 
New York 


Fare Proposal Suspended 


HE state public service commission re- 
cently suspended a proposal by Ni- 
agara Frontier Transit System, Inc., to in- 
crease its adult cash fares from 15 to 20 
cents, with tokens to be sold at six for $1, 
effective October 3rd. A public hearing to 
consider the proposed fare increase was 
scheduled to be held September 21st. 
The suspension order was adopted by a 
3-to-1 vote, with Chairman Benjamin F. 


> 


Feinberg and Commissioners Spencer B. 
Eddy and Paul E. Lockwood in the affirm- 
ative and Commissioner Bedenkapp in the 
negative. 

In seeking to increase fares, the com- 
pany reported a serious downward trend 
in the number of passengers carried and 
estimated that if such declines continued, 
and taking into consideration a recent 
$275,000 wage increase to employees, it 
would lose about $822,000 during the next 
twelve months under present fares. 


Pennsylvania 


Gas Rate Hearings Slated 


a | ‘HE state public utility commission is 
scheduled to open hearings in Harris- 


burg on October 13th on a $3,758,000 an- 
nual natural gas rate increase sought by 
the Equitable Gas Company, Pittsburgh. 

Equitable proposed to put a $1,852,500 
increase in effect August 10th and a sec- 


ond $1,905,000 increase on August 26th. 
The commission suspended both proposals 
for six months to next February 10th and 
February 26th. 

Both rate increases are opposed by the 
city of Pittsburgh. The utility furnishes 
service to 225,000 consumers in Allegheny, 
Armstrong, Butler, Greene, Indiana, 
Washington, and Westmoreland counties. 


Texas 


Asks Gas Rate Boosts 


been Arkansas-Louisiana Gas Com- 
pany recently asked for gas rate in- 
creases in the 25 northeast Texas towns 
it serves. 

Pointing out that this is the first gen- 
eral increase requested by the company in 
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the area in nearly a quarter-century, Com- 
pany President A. H. Weyland explained 
that “gas service now costs most of our 
east Texas customers less than it did twen- 
ty-five years ago, but the price the com- 
pany pays for natural gas has more than 
doubled in the last seven years.” 





Progress of Regulation 


Common Carriers May Not Refuse to Cross Peaceful Picket 
Lines to Serve Shippers 


HARDWARE wholesaler being picketed 
by a labor union successfully appealed 
to the Georgia supreme court from a judg- 
ment refusing to enjoin common carriers 
from denying him pickup and delivery 
service. The court held that although the 
carrier had a contract with its union em- 
ployees recognizing their right to refuse 
to cross a union picket line, it should have 
been enjoined from operating upon the 
state highways until it had restored to the 
shipper all services normally furnished. 
Such carriers, it said, cannot escape their 
responsibility to the public of performing 
the duties assumed by them as common 
carriers by any such contract. 

The carrier had filed a tariff approved 
by the commission providing that where 
strikes, picketing, riots, or other labor dis- 
turbances make it impracticable, unsafe, 


or impossible to render pickup or delivery 
service, such service will not be given. The 
carrier claimed that this relieved it from 
serving this picketed store. However, the 
court pointed out that the picketing had 
been orderly and that no violence, threats 
of violence, or other form of intimidation 
has been employed since the commence- 
ment of the strike. 

Furthermore, there was no evidence in- 
dicating that it would be impracticable, 
unsafe, or impossible for the carrier to 
render such service. The court concluded 
that the facts of this case showed a plain 
case of discrimination by the refusal of 
the carrier to give the services required 
of it by law without just cause and, con- 
sequently, that the injunction should have 
been granted. Beck & Gregg Hardware 
Co. v. Cook et al. 82 SE2d 4. 


Free Transportation to Test Public Need 


P pesnes TRANSIT COMPANY was au- 
thorized by the District of Columbia 
commission to conduct special operations 
between a terminal at a “fringe” parking 
lot and a downtown terminal in the city 
of Washington. The plan would permit 
the issuance of free transfers between ve- 


hicles operating over the proposed route 
and the company’s intersecting lines at 
stops designated. This free service would 
be for an experimental period of not more 
than thirty days. 

The company proposed to perform the 
special operations between the fringe park- 


SEPTEMBER 30, 1954 








ing lot and the downtown terminal during 
morning and evening rush hours. District 
commissioners had established the park- 
ing lot, on which parking would be per- 
mitted without charge, for the purpose of 
improving traffic conditions by eliminat- 
ing some traffic in the congested business 
areas. 

The company stated that from this ex- 
perimental survey it would appraise the 
cost of operations and the revenues that 
might be expected, and then would apply 
to the commission for fares that might be 
determined appropriate at the time. As 
stated in the decision: 


The commission is of opinion that 
the use of fringe parking lots will re- 
duce downtown traffic and add material- 
ly to the convenience of mass trans- 
portation in the business areas, and that 


PUBLIC UTILITIES FORTNIGHTLY 





it will reduce the costs of such opera- 
tions. Neither Capital Transit Company 
nor this commission is in possession of 
such statistical information as to indi- 
cate whether special transportation 
between fringe parking lots and 
downtown areas will meet the pub- 
lic need or will be accepted by 
the public to such extent as to justify 
special operations. The commission is 
of opinion, therefore, that in order 
to obtain such survey information the 
requested operation between the park- 
ing lot at South Capitol street and Firth 
Sterling avenue and a downtown termi- 
nal, with free transportation during the 
survey period, is in the public interest 
and should be approved. 


Re Capital Transit Co. Order No. 4104, 
PUC No. 3397/12, August 17, 1954. 


Reproduction Cost to Be Given Substantial But 
Not Exclusive Weight 


HE Delaware supreme court modified 

a lower court order in a telephone 
rate proceeding. The court agreed with 
the lower court’s action in remanding for 
the correction of various errors in the com- 
mission’s calculation of income but disap- 
proved the court’s action “in taking over 
the functions of the commission and mak- 
ing its own independent valuation of the 
plant and its own determination of how 
much working capital was required.” Re- 
production cost as a measure of value re- 
ceived careful attention. 


Charitable Contributions 


The first question considered by the 
court was that of charitable contributions. 
The commission had excluded them from 
the company’s expense account. The lower 
court reversed. The supreme court did not 
disturb the lower court’s action but re- 
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frained “from either approving or disap- 
proving what the learned judge said on 
the subject.” The court made the follow- 
ing comment : 


A real question may lurk here, as to 
whether the officers and directors of a 
utility have the right to commit it to 
substantial charitable undertakings and 
then simply to tax the consumers with 
the cost of their generosity. But in this 
case we are not brought to grips with 
the issue, for the amount of charitable 
contributions here involved was not 
enough to have any effect upon the rate 
schedule. 


Tax Refund 


The second point of appeal pertained 
to a $15,000 income tax refund. The com- 
mission refused to follow the company’s 
view that this was a nonrecurring item 
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and consequently not properly includable 
in a study of anticipated earnings. The 
lower court held that the commission’s 
view of this sum as typical income was 
wrong. The supreme court accepted the 
company’s contention. 


Rate Base 


The determination of the rate base was 
considered the most troublesome issue in 
the case by the higher court. Working 
capital requirements and the fair value of 
the property were in dispute. 


Working Capital 


The company contended that it needed 
more than one-third of a million dollars 
working capital even though its average 
cash balances during test periods were less 
than $150,000. The state’s position was 
that a study of a similar Maryland com- 
pany indicated that no working capital was 
required because of income tax accruals 
and the time lag between collections from 
customers and the payment date of com- 
pany obligations, including taxes. The 
commission adopted the state’s view while 
the superior court reversed and directed 
that an allowance of $100,000 be made. 

The supreme court affirmed the lower 
court’s ruling with this comment: 


The figures submitted in behalf of the 
state were based upon the experience 
of a different concern, and while there 
is some evidence of supposed similarity 
of that company’s situation with this 
company’s, and the question as to wheth- 
er the state’s testimony was at least cir- 
cumstantial evidence is a close one, we 
think that on this question of evidence 
there is adequate basis for a direction 
by the superior court that an allowance 
be made for working capital. 


Reproduction Cost 


The court did not consider what it de- 
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scribed as “the sharply controversial issue” 
as to whether the commission in fixing 
rates was forced to determine the fair 
value of the plant. The statute says that 
the commission could do it that way, and 
it did; so the question as to what else 
might have been done is moot. 

The company pressed for a determina- 
tion of fair value based entirely upon re- 
production cost. The state argued for a 
rate base developed entirely from the com- 
pany’s investment in plant. The commis- 
sion did not adopt either view. Its finding 
was in excess of that sought by the state 
but considerably less than the company’s 
figure. 

The lower court’s views were summa- 
rized by the supreme court in these words: 


Fair value, as the learned judge ex- 
plains, in such statutes means “present” 
fair value. He found as a fact that there 
was currently a state of great inflation 
which “gives no indication of subsiding 
materially in the next few years.” 
Thereupon he concluded that “a repro- 
duction cost estimate is designed to meet 
the very situation here presented, and 
no other method, except original cost 
trended, which is about the same as re- 
production cost, has been suggested 
which can deal with this problem.” 


The supreme court ruled that the error 
in the lower court decision was that in- 
stead of giving reproduction cost “sub- 
stantial” weight, “exclusive” weight was 
given to this measure of value. The learned 
judge, the court said, took the company’s 
reproduction cost study and simply scaled 
it down 10 per cent to compensate for 
possible errors. 


Prudent Investment 


After tracing the history of utility rate 
base determination from Smyth v. Ames 
(1898) 169 US 466, to the Hope Natural 
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Gas Case (1944) 320 US 591, 51 PUR 
NS 193, the court concluded that anything 
which reasonably bears on the question of 
fair value should be considered, including 
both reproduction cost and prudent in- 
vestment. The court appeared to empha- 
size the importance of prudent investment 
in this comment : 


And where ordinary considerations of 


fair play are to be considered, it would 
be difficult to conceive of any set of 
circumstances in which the amount of 
money wisely and in good faith invested 
in a utility’s plant would not be a factor 
of the first order of importance in fixing 
rates. 


Re Diamond State Teleph. Co. July 23, 
1954. 


Commission Need Not Make Return Finding Prior to 
Ordering Bus Route Extension 


HE Wisconsin supreme court affirmed 
a lower court decision approving a 
commission order directing a transporta- 
tion company to extend a bus route. The 
principal basis for the company’s appeal 
was. that, since the extension would pro- 
duce a net operating loss, a finding should 
have been made that the extension would 
not impair the earnings so as to prevent 
an adequate or fair return. 
The court held that a statute requiring 
a finding as to return in connection with 
an extension of street railway service does 
not apply to a motorbus route extension. 
The gain or loss from a bus route exten- 
sion is only one factor to be considered 


by the Wisconsin state commission. 

Finally, the court indicated that the ef- 
fect of the extension on return would be 
better considered in a separate proceeding. 
It said: 


Whether the net loss to the corpora- 
tion occasioned by operation of such 
extension is or is not such as would pre- 
vent appellant from receiving an ade- 
quate or fair return on its investment is 
a question to be decided upon its appli- 
cation for an increase in rates. 


Milwaukee & Suburban Transport Corp. 
v. Wisconsin Pub. Service Commission et 
al. 64 NW2d 856. 


Specific Finding of Value Unnecessary for Commission 
Approval of Utility Sale 


HE Kentucky court of appeals upheld 

a commission order approving the 
sale of a water system to a newly formed 
water company. In doing so, the court re- 
versed a lower court judgment setting 
aside the order. 

During the course of the commission 
hearings certain cities had intervened and 
offered to buy the system. On appeal to 
the lower court they had claimed, among 
other things, that the public interest would 
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best be served through municipal owner- 
ship. The lower court judge said that the 
cities should have been given an equal and 
adequate opportunity to acquire the 
system. 

However, the basis assigned by the 
judge for setting aside the order was the 
statement in the order that the commis- 
sion was not finding the value of the prop- 
erty and, therefore, the order was unrea- 
sonable. 
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Specific Finding of Value 


The court of appeals did not ascribe 
the same meaning as did the lower court 
to this statement. It concluded that the 
statement was intended merely as a warn- 
ing to the parties that the sale price would 
not be taken as conclusive for rate base 
purposes. It was said to be apparent that 
the commission did give general consid- 
eration to the value of the property in rela- 
tion to the price offered, at least to the 
extent of determining that the transaction 
was not unreasonable or impracticable. 

In passing upon the ability of the pur- 
chaser to provide adequate service, the 
commission necessarily considered its fi- 
nancial structure and the probabilities of 
its being able to operate successfully from 
a financial standpoint. The court of ap- 
peals concluded that it was sufficient for 
the commission to make a broad determi- 
nation that the price was within the gen- 
eral range of a fair price. To require the 
commission to fix a specific valuation on 
the property would, in the court’s opinion, 
unduly hamper and restrict the commis- 
sion in later regulation of rates. 


Commission Jurisdiction over Utility Sales 


It was argued on appeal that the com- 
mission had no jurisdiction over sales of 
utility systems. In rejecting this argument, 
the court conceded that the statute does 
not expressly confer such jurisdiction 
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upon the commission. However, it con- 
cluded that this jurisdiction may be im- 
plied necessarily from the statutory pow- 
ers of the commission to regulate utility 
service. 

The court pointed out that the commis- 
sion is charged with the responsibility, and 
vested with power, to see that service is 
adequate. Consequently, where an existing 
company proposes to sell its system, the 
commission must have an opportunity to 
determine whether the purchaser is ready, 
willing, and able to continue providing 
adequate service. The power to do this is 
necessarily implied from the statutes. 

The court held that this implication 
could not be extended, however, to include 
commission power to determine whether 
public ownership is more beneficial than 
private ownership, and to determine under 
whose ownership the lowest rates may be 
achieved. 

These questions, the court said, address 
themselves to basic public policy, upon 
which an express legislative declaration is 
required. 

From a mere grant of power to regulate 
rates and service, the court refused to im- 
ply a declaration of policy that not only 
must rates be reasonable, but the type of 
ownership that will provide the lowest 
rates is the only type of ownership that 
will be permitted. Kentucky Pub. Service 
Commission et al. v. Cities of Southgate, 
Highland Heights et al. 268 SW2d 19. 


Composite Gas Meter Reading Denied Housing Project 


howe Louisiana commission dismissed 
a housing corporation’s petition for 
an order requiring a gas company to send 
it one bill based on one meter reading for 
all gas used by residents of the project. 
The corporation indicated that it paid all 
the bills charged to the 223 residents of 
the project and that the rents for the units 


included gas service. The corporation con- 
tended that it was actually the only cus- 
tomer served in the project and should re- 
ceive but one bill for all gas used in the 
project. 

The commission pointed out that if it 
granted the petition, the same privilege 
would have to be granted to literally 
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hundreds of housing projects within the 
state. Other reasons for the dismissal of 
the petition are apparent in this statement : 


. the housing development under 
consideration is not unique and the 
mere fact that the housing corporation 
pays the utility bill and takes that fact 
into consideration in fixing the monthly 
rental for the apartments does not alter 
the situation in so far as the metering 


and billing for natural gas service is 
concerned. Further, the defendant has a 
considerable amount of investment in 
pipeline, distribution system, regula- 
tors, and meters at this project and is 
entitled to a reasonable and fair return 
on that investment. 


Shreveport Housing Corp. v. Arkansas 
Louisiana Gas Co. No. 6538, Order No. 
6494, June 10, 1954. 


Wholesale Electric Rate Approved Notwithstanding 
Contract with Utility Engaged in Retail Distribution 


HE Federal Power Commission ap- 

proved a rate increase for electric 
energy sold for resale in interstate com- 
merce. No adjustment was made to test- 
year figures to reflect reduced tax pay- 
ments which would be made during a pe- 
riod of accelerated amortization of de- 
fense facilities, nor was any adjustment 
made to reflect increased operating ex- 
penses brought about by wage increases 
effective in the middle of the test-year pe- 
riod and reflected only for part of the year. 
The commission said that no evidence had 
been introduced to support the adjust- 
ments “because they would be too small 
to affect the conclusions predicated upon 
the use of the unadjusted test-year fig- 
ures.” 

Cost-of-service Controls 


The commission tested the reasonable- 
ness of the new rates by the cost-of-serv- 
ice method, notwithstanding a contention 
by the distributing company that a 1948 
contract rate which had been negotiated 
under competitive conditions should be re- 
tained as the reasonable rate. 

The commission pointed out that a pub- 
lic utility cannot by contract place its rates 
beyond the reach of regulation by public 
authority. As a further answer the com- 
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mission stated that the competitive sources 
of supply which the consumer claimed 
were passed over in preference to the com- 
pany seeking the rate increase were re- 
garded by the consumer as so unacceptable 
that the seller became the only feasible 
source. 


No Discrimination Found 


The question as to whether the new rate 
would be unduly preferential or discrimi- 
natory was disposed of by the commis- 
sion by showing that it was substantially 
the same as the rate which the wholesale 
company had filed for the only other serv- 
ice which it rendered involving a firm sale 
of energy in interstate commerce. 

The two services, the commission con- 
tinued, were generally comparable except 
that the cost of rendering the other service 
was roughly one-seventh less. Disregard- 
ing this difference, the commission noted 
that the record did not indicate that the 
other rate exceeded the cost of service, 
causing it to bear a disproportionate share 
of the total expenses or indicate that ulti- 
mate consumers affected by that rate were 
at a competitive disadvantage as com- 
pared with ultimate consumers served by 
the distributing company. 





PROGRESS OF REGULATION 


Rate of Return 


Finally, consideration was given to the 
return which the 1948 contract rates 
would bring, what the wholesale company 
sought, and what would be a reasonable 
return allowance. The commission’s con- 
clusions were: 


However, we may point out that if 
a finding on the lawfulness of the 1948 
contract rate were necessary or ap- 
propriate, on the record before us that 
finding would have to be that the 1948 
rate is unreasonably low and therefore 
unlawful. For none of the evidence in 
this record warrants a finding that any 
rate would be reasonable that would 
produce a return of substantially less 
than the 4.75 per cent resulting from 
the proposed rate, which is the mini- 
mum PG&E is willing to accept. Not- 
withstanding the stipulated fact that 54 


per cent is generally a reasonable rate of 
return on the electric utility business of 
PG&E, the company is willing to ac- 
cept a rate producing a 4.75 per cent 
return from this particular part of that 
business as not unreasonably low. 
Minority View 
Commissioners Doty and Smith, in a 
dissenting opinion, referred to the major- 
ity opinion as consisting of “varied, and 
to a considerable degree, labored stages” 
and supported by “purely negative find- 
ings.” The minority agreed that the con- 
tract could be modified by a regulatory 
body for adequate cause but offered de- 
tailed argument that such cause was not 
apparent in the instant case and that the 
contract rate therefore should have been 
allowed to stand. Re Pacific Gas & E. Co. 
Docket No. E-6482, Opinion No. 270, 
June 16, 1954. 


Other Important Rulings 


Telephone Service Restored. The Cali- 
fornia commission ordered the restora- 
tion of telephone service which had been 
discontinued because of illegal use of the 
facilities by the subscriber’s wife where 
his wife had paid the legal penalty for the 
illegal activities she had conducted and 
the subscriber needed the service in the 
conduct of his lawful business. McGar- 
ragh v. Pacific Teleph. & Teleg. Co. Deci- 
sion No. 50436, Case No. 5549, August 
17, 1954. 


Carrier Limited to Certificate Routes. 
The Kentucky court of appeals, in enjoin- 
ing a carrier from transporting whiskey 
to certain points, commented that a car- 
rier hoiding a transporter’s license for dis- 
tilled spirits, which license is conditioned 
upon the transporter having a common 
carrier certificate, may transport such dis- 


tilled spirits only between the points and 
over the routes designated in its certificate. 
Medley v. Edward Torstrick Transfer Co. 
267 SW2d 534. 


Protection against Competition. The 
supreme court of Illinois, in affirming a 
commission order authorizing competing 
bus service, held that a carrier which was 
not the first in the field to transport pas- 
sengers by bus and had made no substan- 
tial investment in the development of its 
business was in no position to claim bene- 
fits of the rule protecting pioneer utilities 
against competition and, therefore, the 
commission was not required to find that 
the service rendered by the existing car- 
rier was inadequate or unsatisfactory, to 
give that carrier an opportunity to supply 
the needed service, or to find that it had 
failed or was unable to provide additional 
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service. Eagle Bus Lines, Inc. v. Illinots 
Com. Commission et al. 119 NE2d 915. 


Injunction against Railroad Rate Order 
Denied. An application for an injunction 
against enforcement of an Interstate Com- 
merce Commission order reducing rail- 
road rates was denied where six of the 
eleven members of the commission voted 
for approval of the reduced rates and only 
one of the five dissenting members directly 
found that the railroads were not entitled 
to some relief. National Auto. Trans- 
porters Asso. et al. v. United States et al. 
(1954) 121 F Supp 289. 





Intermediate Points Eliminated. An air- 
line was authorized by the Civil Aeronau- 
tics Board to eliminate certain cities as in- 
termediate points on its route where the 
cost of serving such points was too great 
in relation to the small volume of traffic. 
Re Continental Air Lines, Inc. Docket No. 
5869 et al. E-8493, July 2, 1954. 


Municipal Plant Excluded from Co-op- 
erative’s Area. The Indiana commission 
refused to allow a municipal electric util- 
ity to serve an area assigned to a co-opera- 
tive. Re City of Crawfordsville, No. 
25057, June 17, 1954. 
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Report of Standing Committee 
By D. BRUCE MANSFIELD* 


OLLOWING the precedent heretofore estab- 

lished, the summary preceding the body 
of the report was prepared by the chairman 
of the standing commii:iee and as chairman I 
assume the responsibility for it. We are de- 
parting from precedent in that the formal 
presentation of developments during the year 
in the field of public utility law will be limited 
to these remarks of the chairman of the 
standing committee. 

Of perhaps greatest significance this past 
year in the field of public utility law have 
been the legislation, court and commission 
decisions concerned with state and federal 
jurisdiction. 


State and Federal Jurisdiction 


O* August 7, 1953, a new subsection’ to 
§ 202 of the Federal Power Act was ap- 
proved by the President. By this amendment 
persons or companies owning or operating 
facilities for importation or exportation of 
electric energy were exempted from regula- 
tion under Part II of the Federal Power Act 
where none of the energy transmitted across 
the international boundary is transmitted into 
any state other than that from or to which the 
international transmission is made. 
Subsequent to the adoption of this amend- 
ment Detroit Edison Company completed two 
international interconnections—one between 
Detroit and Windsor, Ontario, the other be- 


*General counsel, Ohio Edison Company, and 
chairman of the ABA Standing Committee to Sur- 
vey and Report As to Developments during the 
Year in the Field of Public Utility Law. Editor’s 
note: To avoid duplicate reporting, this summary by 
Chairman Mansfield has been condensed so as to 
omit repetition of certain text and materials already 
published in the printed report of the Standing 
Committee to Survey and Report As to the Develop- 
omg during the Year in the Field of Public Utility 

aw. 
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tween Port Huron and Sarnia, Ontario. 
Through these transmission lines the Detroit 
company later was able to give valuable emer- 
gency power in timely fashion to the Ontario 
Hydro Commission following a_ serious 
breakdown of generating units in Canada. 

On March 27, 1954, the President ap- 
proved an amendment to the Natural Gas 
Act® known as the “Hinshaw Bill.” This 
amendment exempts from Federal Power 
Commission jurisdiction any person engaged 
in the transportation or sale for resale of nat- 
ural gas received by such person from an- 
other person within or at the boundary of a 
state if all the gas so received is entirely con- 
sumed within such state, provided that the 
rates, service, and facilities of such person be 
subject to regulation by a state commission. 
Congress declared that the regulation of such 
companies is primarily a matter of local con- 
cern, and subject to regulation by the several 
states. This amendment overrules and nulli- 
fies the holding in Federal Power Commis- 
sion v. East Ohio Gas Co? 


HE commission has taken the position 

that the Hinshaw amendment is not self- 
executing. On July 7, 1954, it issued an order 
prescribing the procedure to be followed by 
natural gas companies in making application 
to qualify for exemption.* The amendment 
to the General Rules and Regulations became 
effective July 7, 1954. 

The President issued a statement saying he 
had signed the Hinshaw Bill because of his 
conviction that the interests of the individual 
citizen would be “better protected when they 
remain under state and local control than 
when they are regulated or controlled by the 
federal government,” and that he would “sup- 
port state regulation of functions and matters 
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which are primarily of local concern when- 
ever possible and when not contrary to the 
national interest.’ 

On April 27, 1954, the President approved 
an act,® known as the “O’Hara Bill,” exempt- 
ing from Federal Communications Commis- 
sion jurisdiction small telephone companies 
using radio facilities. 


Pending Matters 


N an effort to eliminate duplicate regula- 
tion the Securities and Exchange Com- 
mission submitted for comment and public 
hearing a proposal to amend its competitive 
bidding rule under the Holding Company Act 
of 1935—Rule U-50—to exempt from com- 
petitive bidding security issues of operating 
utility subsidiaries of registered holding com- 
panies when the issue and sale of such securi- 
ties are subject to the jurisdiction of the regu- 
latory commission of the state in which such 
subsidiary is organized and doing business.” 
Extensive hearings, commencing on Febru- 
ary 18th, have been held but as yet the com- 
mission has announced no conclusion. 

Offsetting the developments already de- 
scribed favoring states’ rights and state as 
against federal regulatory jurisdiction was 
the Supreme Court’s decision announced on 
June 7, 1954, in Phillips Petroleum Co. v. 
Wisconsin et al.® 

Time magazine quoted Texas Governor 
Allan Shivers as saying with respect to this 
decision: “This is one of the greatest inva- 
sions of states’ rights the courts have ever 
announced.” 

It will be recalled that the 81st Congress 
passed the Harris-Kerr Bill!® in order to 
make clear its intention that the Federal 
Power Commission was not authorized to 
regulate independent producers and gather- 
ers on their sales to interstate pipeline com- 
panies, only to have the measure vetoed by 
President Truman. It has been reported that 
Phillips has or will petition for a rehearing. 
In the meantime, on July 15, 1954, HR 9923 
was introduced by Mr. Rogers of Texas, 
which provides for amending § 1(b) of the 
Natural Gas Act by adding the following 
sentence: 


For the purposes of this subsection the 
term “production or gathering of natural 
gas” includes the sale of natural gas by the 
person engaging in its production or gath- 
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ering, if such person is not engaged in (or 
affiliated with any natural gas company 
engaged in) the transmission of natural 
gas to consumer markets in interstate com- 
merce or the distribution of natural gas to 
the ultimate consumers. 


N the meantime, too, the Federal Power 

Commission on July 16, 1954, issued its 
order prescribing regulations to govern the 
estimated 4,100 independent producers and 
gatherers of natural gas which may come 
within the category subject to Federal Power 
Commission jurisdiction." The new rules and 
regulations apply to transactions and opera- 
tions conducted on and after June 7th, the 
date of the court’s decision. Sales contracts 
which were in effect as of that date are to be 
filed with the commission by October Ist. No 
increase in these rates can be made unless 
filed with the commission, which can suspend 
the proposed higher rates pending hearing 
and decision. Further, producers are required 
to file by October Ist, applications for cer- 
tificates authorizing the transportation and 
sale of natural gas in interstate commerce. 


Rates 


ERHAPS of most significance in the field of 

rate making was the decision of the Fed- 
eral Power Commission on April 15, 1954, 
in the Panhandle Eastern Pipe Line Case,’ 
wherein the commission departed from its 
“rate base” method of valuing natural gas 
which the company itself produced. The 
commission excluded from the rate base the 
producing and gathering facilities and al- 
lowed as an operating expense an amount re- 
flecting the weighted average arm’s-length 
payments for identical natural gas in the field 
where it is produced. 

Companion bills are before the Congress 
which would make the original cost formula 
mandatory with respect to gathering and pro- 
duction facilities."* Senator Ferguson’s bill, 
which is very brief, would amend § 6(a) of 
the Natural Gas Act by adding the proviso: 


That the value for rate-making purposes 
of gas reserves held by any natural gas 
company shall in no case be deemed to ex- 
ceed the actual original cost of such re- 
serves to such company. 


Following the decision in the Phillips Case 
Senator Ferguson requested “indefinite post- 
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ponement” of hearings on his bill, explaining 
that the measure needed “considerable more 
study in the light of the decision.’””™* 

On the same day that it announced its de- 
cision in the Phillips Case the Supreme Court 
denied a rehearing in the case of Kansas State 
Corp. Commission v. Federal Power Com- 
mission. The court had earlier on January 
4, 1954, denied certiorari.!® This was the case 
in which the court of appeals for the eighth 
circuit on July 20, 1953, had reversed the 
Federal Power Commission’s decision fixing 
rates for the Northern Natural Gas Com- 
pany.”” 

The effect of the Supreme Court’s re- 
fusal to review the case is to now require 
the commission to re-examine its application 
of the cost-of-money theory in the rate of re. 
turn determination. That the commission may 
already have re-examined such theory seems 
apparent from its statement in Re United 
Fuel Gas Co.!® decided on August 7, 1953, 
where it allowed a natural gas company a 
6} per cent rate of return. 


pee before the Edison Electric In- 
stitute at Atlantic City on June 3, 1954, 
Chairman Kuykendall, Federal Power Com- 
mission, said, in part: 


The commission has been criticized for 
allegedly paying too much attention to the 
cost of money in arriving at a fair rate of 
return. Cost of money, while not the ex- 
clusive measure of the rate of return, is 
certainly a necessary ingredient thereof. 


On May 13, 1954, S 1461, a proposal to 
add a new section, to be known as § 15(b), to 
the Interstate Commerce Act, was sent back 
by the Senate to the Committee on Inter- 
state and Foreign Commerce.” 


Accelerated Amortization 


CCELERATED amortization of emergency 
A facilities under § 124A of the Internal 
Revenue Code, both with respect to account- 
ing and rate making, was a subject of im- 
portance during the year. 

On December 4, 1953, the Federal Power 
Commission, in its opinion under the Natural 
Gas Act and the Federal Power Act,?® held 
that the accelerated amortization of emer- 
gency facilities should not affect the annual 
charge for depreciation for rate-making pur- 


poses. 


On April 21, 1954, the Federal Power 
Commission, by amendment to the Uniform 
System of Accounts for Natural Gas Com- 
panies,®’ prescribed the accounting treatment 
to be accorded federal income taxes in rela- 
tion to accelerated amortization. Each year 
during the write-off period there is to be 
charged to a special account, numbered and 
entitled “Account 507-1, Provision for De- 
ferred Federal Income Taxes” to appear as 
a separate item in the income statement di- 
rectly following Account 507, Income Taxes, 
an amount equal to the amount by which fed- 
eral taxes based on income for that year are 
deferred by reason of the accelerated amor- 
tization, with concurrent credit to a special 
balance sheet account to be numbered and en- 
titled “Account 258.1, Reserve for Deferred 
Federal Income Taxes” to appear as a sepa- 
rate item in the balance sheet directly fol- 
lowing “Account 258, Other Reserves.” 


I* each year following the period of acceler- 
ated amortization until the end of the 
service life of the emergency facilities, or un- 
til the exhaustion of the Reserve for Deferred 
Federal Income Taxes, whichever occurs 
earlier, there shall be debited to such reserve, 
with concurrent credit to a special income ac- 
count entitled “Account 507-2, Federal In- 
come Taxes Deferred in Prior Years,” an 
amount equal to the increase in taxes for that 
year resulting from the fact that depreciation 
is no longer available as a deduction for fed- 
eral income tax purposes. Any balance re- 
maining in the reserve after the retirement 
of the property can be disposed of only as 
directed by the commission. 

This same accounting treatment had been 
prescribed about a week earlier by the com- 
mission on April 15, 1954, for Panhandle 
Eastern Pipe Line Company.” 

The Federal Power Commission has not 
as yet prescribed accounting treatment under 
the Federal Power Act. 


Economic Depreciation 


HE principle designated “economic de- 

preciation” has been advocated with 
varying degrees of success, mostly minor 
where at all, before regulatory commissions 
as a method for compensating, in part, for 
attrition of capital due to inflation. This prin- 
ciple was, however, specifically rejected by 
the North Carolina supreme court in North 
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Carolina Utilities Commission v. Carolina 
Teleph. & Teleg. Co. 


Similarly, the Alabama commission re- 


jected a company’s claim for depreciation ac- 
cruals based on reproduction cost. 


Zoning 


Bow: of the increased activity of plan- 
ning commissions and zoning boards, in- 
direct regulation of public utilities by such 
commissions and boards will be the inevitable 
result unless public utility commission juris- 
diction is deemed exclusive or paramount or 
unless statutory power of eminent domain 
is held to be unaffected by local ordinances. 

In Jennings et al. v. Connecticut Light & 
P. Co.™ under a statute giving the local au- 
thorities control over the placing, erection, 
and maintenance of “wires, conductors, struc- 
tures, or apparatus” but excluding “so much 
of the operations, plant, building, structures, 
or equipment of any public service company 
as is under the jurisdiction of the public 
utilities commission,” the supreme court of 
Connecticut held, in answer to questions for- 
warded to it by the lower court, that the 
power company must obtain permission from 
the zoning commission, which acts as a spe- 
cial agency of the state, for permission to 
erect a plant, and that any order of the zon- 
ing commission could be appealed to the pub- 
lic utilities commission. The court ruled that 
the statute could not be construed as con- 
ferring on municipal zoning authorities ex- 
clusive power to regulate or prevent the loca- 
tion of a utility structure within municipal 
boundaries, since if so construed the utilities 
commission would be powerless to compel a 
utility to render adequate service. 

In Duquesne Light Co. v. Township of 
Upper St. Clair,*® the Pennsylvania supreme 
court affirmed a decree restraining the town- 
ship and its officers from enforcing a zoning 
ordinance against the power company. 


Federal-Aid Highway Act of 1954 


O* May 6, 1954, the President approved 
the Federal-Aid Highway Act of 1954.%8 
Considerable testimony was heard from util- 
ity company representatives concerning the 
heavy financial burden placed upon utility 
companies when reconstruction or modern- 
ization of highways requires that their facili- 
ties be moved from their prior location on 
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the highway right of way. The utilities were 
seeking legislation to be included in the act 
which would require that they be reimbursed 
for relocation of their facilities, either wholly 
or in part from federal funds. 

While the act does not provide for such re- 
imbursement § II directs the Secretary of 
Commerce to make a study in co-operation 
with state highway departments and other 
interested parties relative to the problems 
posed by necessary relocation and reconstruc- 
tion of public utility services resulting from 
highway improvements authorized by the act 
and a report made to the President for trans- 
mittal to the Congress not later than Febru- 
ary 1, 1955. 


Financing 


HE wide fluctuation in money rates dur- 

ing the last twelve months affected the 
financing programs of many companies. In- 
terest rates began to decline in June after 
having risen during 1953 to heights not ex- 
perienced for many years. This decline is 
making it possible to refund issues sold 
earlier in 1953. The stringency of the money 
market during this period was reflected in 
efforts of some institutional purchasers to re- 
strict the callability of new issues sold at the 
higher rates. The Securities and Exchange 
Commission, however, expressed “strong dis- 
favor” over partial or total noncall features. 
In two instances the commission, while ap- 
proving issues having partial call features 
which had been negotiated before its views 
became public, announced its opposition to 
such provisions in the future as “undesir- 
able” because they might tend to “lack of 
economies in the raising of capital.”*’ It is 
probable that, notwithstanding the easing of 
money rates, the issue has not been put per- 
manently to rest. 

Several companies rejected bids received 
pursuant to Rule U-50 on the ground that 
money cost was too high. In May, 1953, Ar- 
kansas Louisiana Gas Company rejected two 
bids designating 5 per cent and 54 per cent, 
respectively, for a $35,000,000 issue of 20- 
year first mortgage bonds. After obtaining 
interim bank financing, the bonds were sold 
privately in September on a 43 per cent 
basis.*® A somewhat different course was fol- 
lowed by Michigan Consolidated Gas Com- 
pany. In June the company rejected the single 
bid received for $20,000,000 of 25-year first 
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mortgage bonds. The bid specified a 5 per 
cent rate at 100.125. Reoffered competitively 
late in January, the company received four 
bids, the highest being for 33’s at 100.9799. 

During the year the reconstituted Securi- 
ties and Exchange Commission made impor- 
tant progress in simplifying procedures and 
reporting requirements. Revisions of Form 
USS,” the annual filing for registered com- 
panies, and U-13-60,®° the annual report for 
mutual and subsidiary service companies, 
have been promulgated. The commission 
also streamlined the procedures for clearing 
the results of competitive bidding under Rule 
U-50 and the requirements under the Securi- 
ties Act by eliminating the need of obtaining 
orders after the filing of a price amendment 
with the results of the bidding, thereby mak- 
ing it possible for the issuer to award the 
issue immediately and for distribution to be- 
gin promptly.* 

Rule U-70, prescribing the banking rela- 
tionships of officers and directors of regis- 
tered holding companies and subsidiaries, was 
given a general revision and submitted for 
comment.®* A revised rule has not yet been 
promulgated. 

One other proposal should be mentioned. 
This was a proposal supported by several 
registered holding companies to modify Rule 
U-45(b) (6). The rule governs the alloca- 
tion of consolidated income taxes among com- 


e 


panies in public utility holding company sys- 
tems. The present rule, of many years stand- 
ing, in effect credited the operating compa- 
nies with reductions in taxes on consolida- 
tion resulting from the expenses and interest 
charges of the parent and with the conse- 
quences of loss operations elsewhere in the 
system. The proposal, which was at least tem- 
porarily put to one side after public hearing, 
would have preserved to the parent company 
some portion of these savings.®* 

This résumé of the year’s developments has 
been far too long. Yet much more could be 
said about those cases in which commissions 
have, in attempts to minimize rate increases, 
redefined rate base and expense concepts, 
cases dealing with fuel and other escalation 
clauses, and many others. Reference is made 
to the printed report of the standing commit- 
tee for information on these and other mat- 
ters. Matters not covered in the report, in- 
cluding the present administration’s power 
policy and the amendments to the Atomic 
Energy Act perhaps should have been men- 
tioned. Where to draw the line has been a 
difficult task. Nevertheless, there must be a 
stopping point. 

This concludes the formal presentation of 
the chairman of the standing committee. I 
appreciate very much having had the oppor- 
tunity of being here and making this oral 
presentation. 
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An Electric Rate Case 
By CHARLES A. BANE* 


i es marked feature of the year 1953-54, 
in so far as electric utilities are con- 
cerned, has been the widespread need and ap- 
plication for rate increases. The inflationary 
forces at work since World War II drove the 
costs of doing business for an electric utility 
to new high levels—and these forces showed 
their particular effects on those items of cost 
which constitute the principal components of 
expense for an electric utility: fuel, taxes, 
labor, and over-all construction costs. 

It was precisely because of these forces 
that Commonwealth Edison Company, an 
electric utility serving electricity in the city 
of Chicago and northern Illinois, filed in the 
middle of 1953, for the first time in its entire 
history, for a general rate increase. I should 
like to discuss a few aspects of the proceed- 
ing in the belief that they-represent problems 
common to all rate proceedings involving 
electric utilities throughout the United States. 

A rate proceeding is instituted in Illinois 
by the filing of new rate schedules with our 
regulatory body, Illinois Commerce Commis- 
sion. The commission then has power to sus- 
pend the new schedules for a total period of 
approximately eleven months. At the end of 
that time, the new proposed rates go into ef- 
fect, or, in advance of that time, the new rates 
or other rates (which could be the existing 
ones) are found by the commission to be fair 
and reasonable and are ordered into effect. In 
the case of the Edison Company the new rate 
schedules were approved some seven months 
after their filing. 


ie company and its counsel were con- 
vinced that it is a fundamental error in 
a rate proceeding to attempt to combine re- 
form of rate schedules with a rate increase 
proceeding. Consequently, the Edison Com- 
pany’s proposals were for an across-the- 
board increase, averaging, as nearly as pos- 
sible, 64 per cent for each class of customer. 
One exception was made with respect to resi- 
dential and small commercial customers. 
Those customers had not, prior to the filing, 
been subjected to a fuel clause, unlike large 
commercial and industrial customers. In its 


*Attorney, Commonwealth Edison Company, Chi- 
cago, Illinois. 
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rate increase filings, the Edison Company 
proposed an across-the-board fuel clause, ap- 
plicable to all customers and to all kilowatt- 
hours. 

Furthermore, since the large commercial 
and industrial customers had been subjected 
to a fuel clause which had been operative 
since 1946, the new across-the-board fuel 
clause was based upon the level of the cost 
of fuel at the end of World War II. This 
proposal, of course, meant a substantial im- 
mediate increase in rates to residential and 
small commercial customers, though not so 
large as would be the case had the Edison 
Company not had substantial quantities of 
boiler gas available to it. Taking account of 
the fuel clause increase, the further increases 
requested were then spread equally among 
all classes of customers by proposed increases 
in the energy charge blocks. 


jee result was that the immediate pro- 
posals imposed somewhat greater in- 
creases, percentagewise, on the residential 
and rural customers than on the large com- 
mercial and industrial. But if you took ac- 
count of the increases imposed theretofore 
on large commercial and industrial customers, 
the percentage increases for all classes were 
about the same. 

This feature of the filing was heatedly at- 
tacked by representatives of residential in- 
terests, including the city of Chicago. Never- 
theless, it was approved by our commission, 
the commission thereby establishing to our 
mind the propriety of equal treatment of all 
customers in so far as fuel adjustments are 
concerned. One commissioner dissented, not 
on the ground that the increased revenues 
produced by the fuel clause were not justified, 
but because of his belief that a fuel clause 
represents an abdication by the commission 
of its control over utility rates. 

The Edison Company in its filing pro- 
posed across-the-board increases not only 
for its rate customers, but also for its special 
contract customers. This was done by petition 
in which the precise variation requested in 
the contract was set forth. The commission 
denied motions to strike made by several of 
the contract customers, holding (as indeed is 
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obvious) that its control over rates estab- 
lished by contract is as great as its control 
over rates embodied in rate schedules; and 
that a variation ordered in a contract does 
not represent an unconstitutional impairment 
of its obligation, since all contracts with utili- 
ties are taken to be made subject to the over- 
riding authority of the regulatory commis- 
sion. 


ITH respect to rate base, Illinois is a 

fair value state. Unlike Ohio, reproduc- 
tion cost is not to be the standard for de- 
termining a rate base, but it is a factor which 
our supreme court says the commission must 
take into account, along with all other relevant 
factors, in arriving at a fair value rate base. 
The Edison Company presented its reproduc- 
tion cost study principally upon the basis of 
trending, by use of the Handy-Whitman In- 
dexes; and the results were confirmed by 


spot-pricing and experienced judgment ap- 
plied by expert engineers. Accrued deprecia- 
tion for reproduction cost purposes was pre- 
sented on the basis of observation. The re- 
sults of the reproduction cost study showed 
a value about 50 per cent higher than the 
original cost depreciated of the Edison Com- 


pany properties. 


The commission had no difficulty in accept- 
ing a reproduction cost study so prepared, 
but it used an interesting technique with re- 
spect to fair value. In certain instances our 
commission, in determining fair value, has 
performed a weighting operation, ranging 
from approximately 50-50 up to two-thirds 
for reproduction cost and one-third for 
original cost. The exact percentages have not 
been made entirely clear, and of course the 
commission has stressed that it is not an auto- 
matic, arithmetical computation. In the Edi- 
son Case, the company urged in its brief that 
the commission need not find a precise or an 
exact fair value, but could rather make a “not 
less than” finding. This was so because by 
capitalizing the revenues which would arise 
from the proposed increases on the basis of 
the rate of return which had been urged, the 
result was a rate base which was in fact just 
about at original cost. This demonstrated, the 
company argued, that its requests were rea- 
sonable no matter what fair value was found. 
The commission adopted this technique in its 
order, and consequently did not find it neces- 
sary in the Edison Case to weight reproduc- 
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tion and original cost, and thereby arrive at 
a fair value. 


Wa respect to rate of return, the com- 
pany used as its expert witness an ad- 
herent of the cost-of-money school, but one 
who believes that it is a fundamental error 
in rate making to equate cost of money with 
fair rate of return. The witness was Dr. 
James C. Bonbright, a professor in the School 
of Business Administration at Columbia Uni- 
versity and a recognized expert in the field 
of utility rate making. I might add incidental- 
ly that Dr. Bonbright has by no means 
changed his views that fair value is not an 
appropriate rate base, and that it should be 
original cost or prudent investment; but he 
nevertheless believes that if you are in a fair 
value state, and competent legal authority has 
stated that the rate base is to represent fair 
value, then it is intellectually dishonest to trim 
the rate of return so as to come out with the 
same result as would be achieved if a higher 
rate of return were applied to an original cost 
base. In Dr. Bonbright’s view the purpose of 
a rate of return is to preserve the base which 
competent legal authority has said is to be 
preserved, and though in his view that base 
should be original cost or prudent investment, 
he is of the opinion that the fair value base 
must be preserved in those states where fair 
value is the legal standard. 

Dr. Bonbright urged for the Edison Com- 
pany a rate of return of 6 per cent, having 
found that the “bare-bones” cost of capital for 
the company was 5.63 per cent and that the 
remaining three-eighths of one per cent was 
necessary as an allowance over and above the 
“bare-bones” cost. In its order, the commis- 
sion found that a fair rate of return for the 
Edison Company was 5.8 per cent for its 


electric operations. 
AN interesting technique was successfully 
asserted with respect to working capi- 
tal. The company argued against any deduc- 
tion for tax accruals, although it was willing 
to offset tax accruals against its requirements 
for minimum bank balances. Operating in- 
come was also credited in the test-year com- 
putations with an additional amount repre- 
senting the average return from investment 
in government bonds of the amount of tax 
accruals over and above the amount required 
for minimum bank balances. 
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With respect to going value, the company 
made no specific claim, but did present evi- 
dence that it existed and asked the commis- 
sion to bear that factor in mind in reaching 
its final conclusions. This technique was like- 
wise adopted with the concept of economic 
depreciation, the necessity for which was 
testified to by Leonard Spacek of Arthur 
Andersen & Co. Again no specific allow- 
ance was requested, but the commission 
was asked to bear in mind the factor of eco- 
nomic depreciation in reaching its con- 
clusions. 


MIGHT add, if I do not thereby poach too 

far on the preserves of Mr. McDugald, 
who will speak on developments in the gas 
industry, that the Edison Company also 
operates a gas distributing business in north- 
ern Illinois, outside Chicago, and it coupled 
its electric rate increase proceeding with a 
gas rate increase proceeding. The evidence 
was, of course, presented so that each utility 
operation stood on its own feet, but the same 
approach was used in each instance. In the 
case of gas operations, the commission found 
a slightly higher rate of return to be justified 
5.85 per cent rather than the 5.8 per cent 
for electric operations. The gas filings in- 
cluded a so-called purchased gas adjustment 
clause designed to pass on to customers fu- 
ture increases or decreases in the prices of 
pipeline gas. This was conceived to be an 


appropriate method for a distributing com- 
pany to take account of changes in pipeline 
charges over which it has no control, and, 
furthermore, it seemed to present a workable 
method of passing on to consumers any re- 
funds which might result from disapproval 
by the Federal Power Commission of pipeline 
increases that were in effect under bond. This 
gas adjustment clause was approved by the 
commission and is in effect. 


I THINK all utility lawyers in Illinois will 
agree that our commission is acutely 
aware of the problem of regulatory lag. Pro- 
ceedings are expedited by permitting the use, 
in smaller cases, of “canned testimony,” and 
even in a case as large as Edison’s, the direct 
testimony was prepared in written form and 
read into the record. The commission was 
alert to prevent delays in cross-examination, 
and the end result is shown by the entry of 
an Edison order some four months prior to 
the end of the statutory suspension period. 
Utilities are receiving the benefit, in Illinois, 
of intelligent and fair rate regulation. 

I hope that I have not lost your interest 
by discussing a specific case in dealing with 
developments in the field of electric utility 
law, but, as I said at the beginning, the Edi- 
son proceeding seems to me to illustrate a 
number of the problems and interesting is- 
sues which arise for all electric utilities in 


rate proceedings. 





Important Developments Relating 
To the Gas Industry 


By CHARLES C. McDUGALD* 


N any discussion of recent developments 

in the utility law relating to the gas in- 
dustry within the time allotted me, a problem 
of selection arises as to which of the many 
developments will be most significant. Al- 
though many of you are concerned principally 
with local distribution problems, I believe 
that today, as a result of the tremendous 
growth of the natural gas transmission in- 
dustry and the number of local distribution 
companies that have converted to the use of 
natural gas, our immediate attention should 


*Attorney, Peoples Gas Light and Coke Com- 
pany, Chicago, Illinois. 
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be focused on the transmission, or Federal 
Power Commission, side of the picture for the 
simple reason that here many vitally im- 
portant legal issues have and are being de- 
cided that will be finally translated to the local 
distribution companies, both in the field of 
rates and administrative philosophy. I have 
no doubt that substantially all of you who are 
here present have been, or soon will be, con- 
fronted with some of the many problems that 
will arise under the developments to which 
I will rather briefly refer. 

Time does not permit a discussion of the 
many bills introduced in the 83rd Congress 
that are of general interest to the industry ;? 
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however, one has been enacted into law® 
which should be mentioned. This bill, known 
as the Hinshaw Bill,? reverses the East Ohio 
Gas Company Case* and exempts from Fed- 
eral Power Co amission jurisdiction those 
companies enga,ed in the transportation in 
interstate commerce or the sale in interstate 
commerce for resale of natural gas received 
by such person from another person within 
or at the boundary of a state if all the gas so 
received will be ultimately consumed within 
the same state.’ Importantly, however, such 
exemption extends only to those companies 
whose rates, services, and facilities are sub- 
ject to regulation by a state commission.® 


NDER its Docket R-136 the Federal Pow- 
er Commission has adopted rules for 
the claiming of this exemption,’ compliance 
with which is relatively simple.® In substance, 
all that is required is a statement showing 
that the natural gas received by the applicant 
is consumed within the state of receipt and a 
certificate from the state commission show- 
ing the applicant’s rates, service, and facilities 
are subject to its jurisdiction and that the 
same is being exercised.® 
Two decisions this year, one by the Su- 
preme Court of the United States!® and the 
other by the Federal Power Commission, 
constitute, in my opinion, the most important 
and significant developments in the gas in- 
dustry in a decade, and will, unless changed 
or modified by congressional action, have a 
more real and lasting effect upon the entire 
industry and those having association with 
it than any case thus far decided under the 
Natural Gas Act, unless it be the Hope 
Case." While the Supreme Court’s decision 
is concerned with the jurisdiction of the 
Federal Power Commission under the Natu- 
ral Gas Act and that of the commission is 
concerned with rates, they are closely asso- 
ciated in a final analysis of their significance. 
I will thus confine the remainder of my 
present remarks to these two matters ; how- 
ever, in the printed copies of such remarks, 
which I understand are to be distributed to 
the members of this section, I have en- 
deavored to indicate several other important 
court and commission decisions that merit 
your attention. 


N the Phillips Case, in very brief sum- 
mary, the Supreme Court held spe- 
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cifically that a sale of residue gas by an 
independent producer to an interstate trans- 
mission line for resale, where such producer 
had theretofore produced (and in part pur- 
chased at the wellhead), gathered, and proc- 
essed such natural gas, was a sale in inter- 
state commerce for resale for ultimate public 
consumption within the meaning of the Nat- 
ural Gas Act'* and was subject to the juris- 
diction of and regulation by the Federal 
Power Commission,’ stating: 


We are of the opinion, however . . 
that production and gathering, in the sense 
that these terms are used in § 1(b), end 
before the sales by Phillips occur.’” 


The court, however, although having found 
as a matter of law that Phillips’ sales occur 
after production and gathering, as those 
terms are used in § 1(b), had ended, ob- 
served that the natural and clear meaning of 
the phrase production and gathering is that 
it encompasses the physical activities, facili- 
ties, and property used in such process, and 
that such exemption does not include the 
“business” of production and gathering with 
the sale of the product considered as an in- 
tegral part of such business. 


| Piagersejon the court in broad language 
states that the legislative history of the 


act 


. .. indicates a congressional intent to give 
the commission jurisdiction over the rates 
of all wholesales of natural gas in interstate 
commerce, whether by a pipeline company 
or not and whether occurring before, dur- 
ing, or after transmission by an interstate 


pipeline company.’® 


and that: 


Regulation of the sales in interstate com- 
merce for resale by a so-called independent 
natural gas producer is not essentially 
different from the regulation of such sales 
when made by an affiliate of an interstate 


pipeline company.”® 


Under the broad sweep of such language, the 
conclusion seems inescapable that the com- 
mission’s jurisdiction extends to a sale of 
natural gas at the wellhead® if such sale is 
one in interstate commerce for resale for 
ultimate public consumption.** While it may 
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well be that many sales of gas made at the 
wellhead or during the course of gathering** 
are not sales in interstate commerce for re- 
sale subject to the jurisdiction of the com- 
mission,” the impending conflict between the 
area within which the states may establish 
minimum prices and that within which the 
Federal Power Commission shall fix the “just 
and reasonable” price, or rate, would seem 
very near at hand, if, indeed, it is not already 
here.*4 

On July 16, 1954, the commission, under 
its Order No. 174,” issued rules relating to 
tariff filings and certificate applications by 
independent producers, which make it quite 
clear that any sale, if in interstate commerce 
for resale for ultimate public consumption, is 
intended to be covered whether at the well- 
head, during gathering, or after processing.*® 


N brief summary, the commission’s rules 
freeze all services and gas purchase prices 
of independent producers as they existed on 
June 7, 1954, the date of the Phillips decision, 
prohibit any changes in such rates or services 
effective on such date except in the manner 
provided in the Natural Gas Act,®’ and re- 
quire all independent producers to file appli- 
cations for certificate of public convenience 
and necessity on or before October 1, 1954. 
Additionally, under § 157.28 of such rules, 
the abandonment of any sale, transportation, 
or service subject to the commission’s juris- 
diction, which was being rendered on June 
7, 1954, is specifically prohibited without per- 
mission of the commission first had and 
obtained.”8 
The Phillips decision, while concluding the 
first chapter in a long and, at times, confus- 
ing controversy,” obviously presents a myr- 
iad of new problems for the Federal Power 
Commission, the states, natural gas pro- 
ducers, pipeline companies, gas distributors, 
gas consumers, and those not associated with 
the gas industry, but who have a direct and 
substantial interest therein. The legal prob- 
lems arising under it are legion and, I am 
confident, will in one form or another be 
presented to substantially every lawyer pres- 
ent in this group. Its impact has already been 
felt in several proceedings before the Federal 
Power Commission,® and its implementation 
presents the industry and the Federal Power 
Commission with a formidable and stagger- 
ing task. 
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HILE legislation®*! may ultimately re- 

verse the Phillips decision, the interim 
period would present a complex and virtually 
insurmountable task for both the commission 
and the industry if the traditional commis- 
sion method of valuing pipeline-produced 
gas®** should be applied to the independent 
producers. The recent opinion of the Federal 
Power Commission in the rate proceeding of 
Panhandle Eastern Pipe Line Company® is 
therefore of vital significance in this discus- 
sion. 

In such opinion, again in very brief sum- 
mary, the commission, with Commissioner 
Draper dissenting,** discarded its traditional 
“rate base approach” to valuation of a pipe- 
line company’s own production in fixing 
rates®* and allowed a commodity value based 
on the weighted average arm’s-length price 
of gas sold in the fields where such gas was 
produced and found that its traditional meth- 
od of treating a pipeline company’s products 
extraction business as a by-product of its 
transmission business and crediting the net 
revenues from the same to the company’s cost 
of service in fixing rates** should not, under 
the facts of the record before the commission, 
be followed.*” It further held that § 124-A 
of the Internal Revenue Code* did not au- 
thorize the commission to reduce Panhandle’s 
rates by the temporary tax savings it secured 
as a result of accelerated amortization.®® 

In substance, the commission, without in 
any way departing from its traditional origi- 
nal cost or net investment formula in so far 
as Panhandle’s transmission facilities were 
concerned, and after a searching analysis of 
the results of its past regulatory practices as 
to company-owned reserves, concluded that 
as a matter of sound public policy its treat- 
ment of pipeline company production there- 
tofore followed should be discarded that 
the ultimate public interest might best be 
served.” 


f bey practical and economic consequences 
of the Panhandle formula for rate mak- 
ing are obvious; particularly so in light of 
the Phillips Case.*4 Many excellent articles 
have been written by others far more quali- 
fied than I concerning the problems that 
would arise in the event the independent pro- 
ducers should become subject to regulation 
by the Federal Power Commission.** While 
the Panhandle decision is not the panacea of 
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these problems, it should allow the commis- 
sion to assume the burden of jurisdiction that 
has been thrust upon it under the Phillips 


e 


decision with less alarm to the industry than 
would have followed under its former regu- 
latory policies, 


Footnotes 


1 Promulgation of safety requirements for natural 
gas pipelines (HR 134) ; transfer of certain powers 
of the Federal Power Commission to other federal 
agencies or the creation of a new agency to exer- 
cise such authority (HR 293, 6071, 6543, and S 
2432) ; authorizing experiments by the federal gov- 
ernment in the underground gasification of coal 
(HR 1601, 1727, 2836) ; exemption from the Nat- 
ural Gas Act of arm’s-iength sales of gas by inde- 
pendent producers (HR 2120 and HR 9923) ; reduc- 
tion of percentage depletion for income tax pur- 
poses with respect to oil and gas properties (HR 
2513, 3764) ; limitation on exports and imports of 
natural gas which would affect interests of compet- 
ing fuels in this country (HR 4227 and S 1287); 
extension of the eminent domain provisions of the 
Natural Gas Act to include underground storage 
of natural gas (S 525); amendment of § 4(e) of 
the Natural Gas Act to lengthen considerably the 
present five months’ period of suspension of rate 
filings and make other changes with respect to ex- 
ercise by the commission of its rate jurisdiction 
(HR 7624 and S 2971); amendment of § 6(a) of 
the Natural Gas Act to require the Federal Power 
Commission to use original cost in valuation of com- 
pany-owned gas reserves for rate-making purposes 
(HR 8605, 8797, and S 3178) ; prohibiting the com- 
mission from charging more than nominal fees with 
respect to filing of applications for and issuance of 
ts ae of public convenience and necessity (S 


2 One other bill of interest has also been enacted 
into law. Public Law 253 (formerly S 2220), ap- 
proved August 12, 1953, amends § 28 of the Mineral 
Leasing Laws (30 USC 185) to provide that the 
common carrier provisions thereof shall not apply 
to any natural gas pipelines operated by any per- 
son subject to regulation under the Natural Gas Act 
or subject to regulation by a state or municipal 
agency having rate jurisdiction. 


8 HR 5976, Public Law 323, approved March 27, 


4 Federal Power Commission v. East Ohio Gas 
Co. (1950) 338 US 464, 82 PUR NS 1, 94L ed 268. 


5 Two types of operations, which Congress de- 
clares to be primarily of local concern and subject 
to regulation by the several states, would seem to 
be covered under this bill : 


(1) The local distribution company or retailer 
who takes title within the state of consumption, 
but continues the transportation for ultimate sale 
directly to the consumers. 

(2) A transportation company, or wholesaler, 
who takes title within the state of consumption 
for transportation and resale to local retailers, the 
gas, however, to be consumed within the state, 
or one who performs such transportation for hire, 
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wholly within the state of consumption, for the 
account of a retailer or wholesaler, if the gas is 
consumed within the state of receipt. 


6 It is further provided that a certificate from the 
state commission to the Federal Power Commission 
that such state commission has regulatory jurisdic- 
tion over rates and services of such person and fa- 
cilities and is exercising the same shall constitute 
conclusive evidence of such regulatory power or 
jurisdiction, 

7FPC Order No. 173, issued July 7, 1954, in 
Docket No. R-136; General Rules and Regulations 
of the Federal Power Commission, 18 CFR 152.1- 
152.5. It should be noted that while the Hinshaw 
Bill grants such exemption to those persons, other- 
wise qualified, who are subject to local regulation 
and makes a certification by the state regulatory 
commission that such jurisdiction is actually being 
exercised conclusive evidence of such regulatory 
power, the Federal Power Commission in specify- 
ing who may apply for such exemption (§ 152.1) 
requires that the state commission must actually be 
exercising such jurisdiction. 


8 Despite the simplicity of such rules, several 
rather perplexing problems exist under this legisla- 
tion with respect to the scope of the local commis- 
sion’s regulatory powers within the state in which the 
claimed exempt operation takes place. If the regu- 
latory body of the state has regulatory jurisdiction 
over rates and service but not over facilities, in the 
sense of requiring permits or certificates authorizing 
their construction or abandonment, it would seem 
that the jurisdiction of the Federal Power Commis- 
sion would continue. A similar problem with ref- 
erence to the scope of the state statute exists par- 
ticularly as to stub lines connecting interstate pipe- 
lines with local distribution companies where only 
local franchises from municipalities are provided 
for. In substance, the benefits of the Hinshaw Bill 
may be deferred in many states until state legislative 
bodies have acted further in this matter. 


® The first of such certificates under these rules 
was issued, I understand, by the Illinois Commerce 
Commission on July 14, 1954, to Gas Lateral Com- 
pany; such company has theretofore obtained a cer- 
tificate of public convenience and necessity author- 
izing its construction and operations by the Federal 
Power Commission in FPC Docket No. G-1986. 

10 Another decision by the Supreme Court of the 
United States, on February 8, 1954, is of tremendous 
importance to the industry, discussion of which is 
omitted here in the interest of time. In Michigan- 
Wisconsin Pipe Line Co. v. Calvert et al.; Pan- 
handle Eastern Pipe Line Co. uv. Calvert et al. 
(1954) 347 US 157, 74 S Ct 396, the Supreme 
Court, in a unanimous decision, held unconstitu- 
tional under the commerce clause, as both a di- 
rect tax on interstate commerce itself and sec- 
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ondarily as one that would permit a multiple burden 
on that commerce, a so-called “gathering tax” en- 
acted by the legislature of a producing state, which 
by its definition of the term “gathering” was de- 
signed to pass on to the consuming states its prin- 
cipal burden. The taxable incident in this piece of 
legislation, the so-called “gathering,” was, as stated 
by the Supreme Court, the taking of possession of 
the gas by the interstate pipeline companies at the 
outlet of gasoline plants for immediate transmis- 
sion in interstate commerce. If held valid, little im- 
agination is needed as to what such a tax could 
mean when ultimately translated into a cost of serv- 
ice to consumers far removed from the taxing 
jurisdiction. 

11 Federal Power Commission v. Hope Nat. 
“gets (1944) 320 US 591, 51 PUR NS 193, 88 


12 Phillips Petroleum Co. v. Wisconsin; Federal 
Power Commission v. State of Wisconsin, 347 US 
672, 3 PUR3d 129 (decided June 7, 1954). Opinion 
by Mr. Justice Minton; Mr. Justice Clark, with 
whom Mr, Justice Burton joined, dissenting; Mr. 
Justice Douglas filing a separate dissent; and Mr. 
Justice Jackson taking no part in the consideration 
or decision of the case. 


18 The proceeding in this matter, which was cul- 
minated by the Supreme Courft’s decision on June 7, 
1954, supra, had its inception in a motion made in 
October of 1946 by the city of Detroit, in the certifi- 
cate application of Michigan-Wisconsin Pipe Line 
Company (FPC Docket No. G-669), urging that 
Phillips Petroleum Company, the sole supplier of 
natural gas to the applicant pipeline company, by 
reasons of the proposed sale to Michigan-Wisconsin 
would be engaged in the transportation of natural 
gas in interstate commerce and the sale of such gas 
for resale; that therefore Phillips would become a 
“natural gas company” subject to the commission’s 
jurisdiction. FPC 1 (24-26). Such motion was dis- 
missed, however, on the ground that such a deter- 
mination should be made in a separate proceeding 
after a more thorough investigation of Phillips’ op- 
erations ([1947] 6 FPC 1, 26, 67 PUR NS 427) 
and thereafter a separate proceeding was initiated 
in October of 1948 by commission order. (1948) 
7 FPC 983. In 1951, the commission, in a 4-to-1 
decision concluded that Phillips’ sales were a part 
of or incident to gathering and thus exempt under 
§ 1(b) of the Natural Gas Act and that regulation 
of such sales by the commission would be incon- 
sistent or a substantial interference with the exer- 
cise of the states’ regulatory functions under the 
rule of the Interstate Case ([1947] 331 US 682, 
690, 69 PUR NS 1); (1951) 10 FPC 246, 99 PUR 
NS 325. In May of 1953, the United States court 
of appeals for the District of Columbia, one judge 
dissenting, reversed the commission. (1953) 92 US 
App DC 284, 100 PUR NS 506, 205 F2d 706. Cer- 
tiorari was thereafter granted by the Supreme 
Court. 

1452 Stat 821, as amended, 15 USCA § 717 et seq. 

18 The specific holding of the court would ap- 
pear to have been prophesied in the gathering tax 
cases, note 10 supra (which were concerned with 
two of the sales by Phillips Petroleum Company to 
interstate pipeline transmission companies that were 
also before the Supreme Court in the Phillips Case), 
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in this language (347 US 157, 74 S Ct 396, 402): 
But the tax here is not levied on the capture or 
production of the gas, but rather on its taking into 
interstate commerce after production, gathering, 
and processing. 


16 347 US at 678, 3 PUR3d at 132. 


17 Section 1(b) of the Natural Gas Act pro- 
vides : 

The provisions of this chapter shall apply to 
the transportation of natural gas in interstate com- 
merce, to the sale in interstate commerce of nat- 
ural gas for resale for ultimate public consump- 
tion for domestic, commercial, industrial, or any 
other use, and to natural gas companies engaged 
in such transportation or sale, but shall not apply 
to any other transportation or sale of natural gas 
or to the local distribution of natural gas or to 
the facilities used for such distribution or to the 
production or gathering of natural gas. 


18 347 US at p. 682, 3 PUR3d at p. 135. 
19 347 US at p. 685, 3 PUR3d at p. 136. 


20 Mr. Justice Clark, in his dissenting opinion, 
would appear to so construe such language (347 
US at 691) and there would appear to be no doubt 
of the Federal Power Commission’s interpretation. 
Mr. Kuykendall, chairman of the commission, in 
testifying recently before the Senate Appropriations 
Committee, stated that if gas moves in interstate 
commerce, the commission’s jurisdiction, as the com- 
mission interprets the Phillips Case, extends to a 
wellhead sale. 


21 In rejecting the argument as to conflicting state 
jurisdiction and the opposition of the producing 
states to federal control of sales during production 
and gathering, the court rather tersely stated (347 
US at 681, 3 PUR3d at 134): 

The short answer to this contention is that the 
jurisdiction of the Federal Power Commission 
was not intended to vary from state to state, de- 
pending upon the degree of state regulation and of 
state opposition to federal control. 


It is significant that on the same day that it handed 
down the Phillips decision, the Supreme Court 
denied petition for rehearing of its denial of cer- 
tiorari (347 US 1022) in Kansas State Corp. Com- 
mission v. Federal Power Commission (CA8th 
1953) 1 PUR3d 310, 206 F2d 690, in which the 
court of appeals had held that the Federal Power 
Commission was not required, in fixing rates of a 
natural gas company, to allow as a part of such com- 
pany’s cost of service the Kansas minimum wellhead 
price regulation which it directed should be attrib- 
uted to all gas produced within the state. Thus, under 
this decision, and the Phillips decision, it would seem 
that a state minimum price regulation, such as was 
sustained by the Supreme Court in Cities Service Gas 
Co. v. Peerless Oil & Gas Co. (1950) 340 US 179, 
87 PUR NS 41, may now be but narrowly applied 
in that area not pre-empted by the Natural Gas 
Act, Ohio Pub. Utilities Commission v. United Fuel 
Gas Co. (1943) 317 US 456, 466, 46 PUR NS 257, 
whether the sale be at the wellhead, during gather- 
ing, or after transmission.. 

88 For example: A producer selling raw_natural 
gas at the wellhead to a company such as Phillips, 
who in turn gathers the gas, commingles it with 
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other purchased or produced raw natural gas, 
processes the same and sells the separated constitu- 
ents. 

23 Parker v. Brown (1943) 317 US 341, 87 L ed 
315. Cf. Dahnke-Walker Milling Co. v. Bondurant 
(1921) 257 US 282, 66 L ed 239; Lemke v. Farmers’ 
Grain Co. (1922) 258 US 50, 66 L ed 458; Shafer 
8, Farmers’ Grain Co. (1925) 268 US 189, 69 L ed 


24In Natural Gas Pipeline Co. of America v. 
Panoma Corp. (Okla Sup Ct, 1953) 271 P2d 354 
(now the subject of an appeal to the Supreme Court 
of the United States, Docket No. 191, October 
term, 1954) and in three other cases consolidated 
for ary ceasing, al may og Pipe Line Co., 
Panhandle Eastern Pipe Line Co., and Natural Gas 
Pipeline Co. of America v. Oklahoma Corp. Com- 
mission (decided by the supreme court of Okla- 
homa on April 27, 1954, 272 P2d 425, which are 
now being appealed to the Supreme Court of the 
United States) the supreme court of Oklahoma has 
affirmed an order by the conservation commission 
of that state which, on the alleged grounds of con- 
servation to prevent both actual and economic waste, 
prohibits the production of gas in the Guymon- 
Hugoton field of Oklahoma unless the producer, 
who in all three cases also processes the gas (as to 
Michigan-Wisconsin Pipe Line Company and Pan- 
handle Eastern Pipe Line Company, the producer is 
Phillips Petroleum Company and the sales are two 
of those before the Supreme Court of the United 
States in the Phillips Case), receives therefor the 
minimum price established by such commission. 

While one of the principal issues presented in 
such cases is whether the attempted minimum price 
regulation, under the facts presented in these cases, 
can be validly imposed under the commerce clause 
without regard to the Natural Gas Act, the Federal 
Power Commission has, quite recently, with respect 
to gas produced by Phillips and sold to Michigan- 
Wisconsin, expressly refused to give effect to such 
minimum price order in the rate proceedings of the 
latter company. See FPC Opinion No. 275, issued 
July 30, 1954, In the Matter of Michigan-Wisconsin 
Pipe Line Co. FPC Docket Nos. G-1678 and G-1996. 

See also Kansas State Corp. Commission v. Fed- 
eral Power Commission, note 21, supra. 


25FPC Order No. 174, Docket No. R-138. 


2% See § 154.91—“ ‘Independent Producer’ De- 
fined.—An ‘independent producer’ as that term is 
used in these rules means any person as defined in 
the Natural Gas Act who is engaged in the produc- 
tion or gathering of natural gas and who transports 
natural gas in interstate commerce or sells natural 
gas in interstate commerce for resale, but who is not 
primarily engaged in the operation of an interstate 
pipeline.” 

It is interesting to note that the wholesale in inter- 
state commerce that is specified in such definition 
is in no way limited to sales to interstate pipeline 
companies. 

27 See 8§ 4(c), (d), and (e) of the Natural Gas 
Act [15 USCA § 717]. Note, however, that under 
§ 154.94, the commission has waived the statutory 
30-day minimum notice with reference to an escala- 
tion or other change in a contract which is to be- 
come operative after June 7, 1954, but prior to 
September 15, 1954. 


Prior to the issuance of Order No. 174, the com- 
mission, in its Docket R-137, gave notice of pro- 
posed rule making, stating it was considering the 
desirability of promulgating rules concerning ac- 
celerated and favored-nation clauses in gas purchase 
contracts. Oral argument in this matter is, at this 
date, set for September 30, 1954. 


28 See supra, note 24, and note the obvious area 
of conflict with the state minimum price orders 
mentioned. 


29 Almost fourteen years to the day prior to the 
Phillips Case, on June 29, 1940, the commission in 
its first opinion concerned with the question of regu- 
lation of an independent producer (i.e., a proceed- 
ing under 4(e) of the Natural Gas Act concerning 
a price escalation clause in a gas purchase contract) 
concluded, in a 4-to-1 decision, 


. . . that it was not the intention of Congress 
to subject to regulation under the Natural Gas Act 
all persons whose only sales of natural gas in 
interstate commerce . . . are made as an incident 
to and immediately upon completion of such per- 
son’s production and gathering of said natural 
gas and who are not otherwise subject to the 
jurisdiction of this commission. 


See In the Matter of Columbian Fuel Corp. 
(1940) 2 FPC 200, 208, 35 PUR NS 3, 10. Ironically, 
conclusions expressed by the dissenting commis- 
sioner in such case, 2 FPC 200, 208-217, 35 PUR 
NS 3, 10-18, appear to be substantially the same as 
those reached by the majority of the Supreme Court 
in the Phillips Case. 


80 In its Opinion No. 275, note 24, supra, the com- 
mission, in a rate case of the pipeline company, re- 
fused to allow certain price escalations in Michigan- 
Wisconsin Pipe Line Company’s gas purchase 
contracts with Phillips (in addition to refusing to 
give effect to a state minimum price regulation) 
where such escalations were such that their final 
effectiveness could not be determined until after 
June 7, 1954. 

In the rate proceedings of Tennessee Gas Trans- 
mission Company, FPC Docket No. G-2434, which 
include substantial increases in costs of service based 
upon price escalations in gas purchase contracts, a 
motion has been filed in which it is contended that the 
increase should be denied and the matter terminated, 
for the reason that the commission must first de- 
termine the reasonableness of the rates charged by 
the producers to the pipeline company. 

In the certificate application of American Louisi- 
ana Pipe Line Company, FPC Docket Nos. G-2306 
et al., William J. Grove, assistant general counsel, on 
July 20, 1954, stated the position of the bureau of law 
of the Federal Power Commission to the effect that 
an applicant pipeline company cannot, in law, prove 
that it has a gas supply until the producers with 
whom it has gas purchase contracts have obtained 
certificates from the Federal Power Commission— 
that until that time not one foot of gas can law- 
fully flow from the producers into the interstate 
transmission lines. Subsequently, Panhandle Eastern 
Pipe Line Company, an intervenor in such pro- 
ceedings, filed a motion to suspend the hearings until 
the independent producers with whom American 
Louisiana has gas purchase contracts expressed their 
willingness to make sales under the jurisdiction of 
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the commission. Such motion was denied by order 
of the commission on July 30, 1954; however, such 
order makes clear the commission’s position that the 
producers proposing to sell to American Louisiana 
must apply for and obtain certificates before the 
applicant pipeline company can show it is willing 
and able to perform the services it proposes as 
required by § 7(e) of the Natural Gas Act. 

1 The most recent bill introduced in Congress in 
this regard is HR 9923, by Rogers of Texas 
(July 15, 1954), which would include the sale of 
gas within the production and gathering exemption 
of § 1(b) by a person who is not engaged in (or 
afhliated with any natural gas company engaged 
in) the transmission of gas in interstate commerce 
or the distribution of natural gas to the ultimate 
consumers; but only with respect to sales made 
thirty days following the date such bill may be 
enacted. 

82 The traditional commission method of valuing 
interstate pipeline company-produced gas (the so- 
called “rate base approach”) was essentially as fol- 
lows: Natural gas in place and the properties and 
equipment utilized in its production were included 
in the rate base at original cost less depletion and 
depreciation, and a rate of return was allowed there- 
on equal to the rate allowed over all. Operating 
expenses chargeable to production were included in 
recoverable costs of service. Ail expenses associated 
with extraction of liquid hydrocarbons, the facilities 
of which were also included in the rate base at 
original cost less depreciation, were allowed as 
operating expenses, but corresponding credits to the 
cost of service were made for revenues received 
from the sale of such products. Allowance for taxes 
on the production properties was made in accordance 
with the actual tax payments made. 

83 Opinion No. 269—In the Matter of Panhandle 
Eastern Pipe Line Co. (1954) FPC Docket Nos. 
G-1116 et al. 3 PUR3d 396. Issued April 15, 1954. 

84 Commissioner Doty also entered a dissent, but 
only with reference to the treatment by the ma- 
jority of federal income taxes as affected by ac- 
celerated amortization. 

85 See note 32, supra. 

86 See note 32, supra. 

8? The commission assigned four primary reasons 
for adopting the “commodity” method: 1. The “rate 
base approach” did not make economic sense, since 
it resulted in multiple pricing of gas from the same 
wells going to the same consumers. 2. Such approach 
did not promote that conservation in both the pro- 
duction and use of natural gas which is in the public 
interest, because an arbitrarily depressed price tends 
to accelerate consumption and fails to encourage 
discovery and development of this limited and irre- 
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placeable natural resource. 3. The public interest 
definitely lies in the direction of production of gas 
by the pipeline companies themselves, as against 
complete dependence upon other producers for their 
gas supply; it is better that the pipeline companies 

in a position to control their gas supply and 
thus be enabled to render adequate service, than that 
low rates exist on paper but no gas be available 
for purchase by the customer. 4. Development of 
gas reserves by pipeline companies cannot be com- 
pelled by the commission and it follows, therefore, 
that such development must result from rate regu- 
latory policies designed to encourage, rather than 
to penalize, the companies in the development of 
their own gas supply. 

The basic reason given by the commission for 
treating the products extraction business of inter- 
state pipeline companies as nonjurisdictional is that 
the rates prescribed for the sale of natural gas for 
resale should not rest in part upon the fluctuating 
and unregulated prices of natural gasoline and 
other liquid hydrocarbons. 

88 26 USCA § 216 (a). 

89 See Opinion 264, issued on December 4, 1953, 
in FPC Docket No. R-126, in which the policy of 
the commission in this regard is similarly expressed, 
and Orders No. 171, 3 PUR3d 91 (April 21, 1954), 
and 171-A (May 17, 1954), issued in the same 
docket, prescribing amendments to the Uniform 
System of Accounts. 

40 Bills have been introduced in both the House 
and Senate to require the commission to value 
company-owned gas reserves on an original cost 
basis. Hearings were scheduled on S 3178, intro- 
duced by Senator Ferguson of Michigan, but were 
postponed from time to time. On June 25, 1954, the 
Senator advised the subcommittee of the Senate in 
charge of the bill that in the light of the Supreme 
Court’s decision in the Phillips Case, his legislative 
proposals need considerably more study and that it 
would be desirable to further postpone the hearings. 
The chairman of the subcommittee announced on 
June 26th that such hearings had been postponed 
indefinitely. 

41 Emphasis is here given to the Panhandle for- 
mula as it relates to independent producers because 
of the impact of the recent Phillips decision. Its 
tremendous importance to transmission companies 
as a stimulant to both retain and acquire new re- 
serves, with the resultant benefit to the consumers 
served by them, is not intended to be ignored. 

42 Hardwick, “Some Consequences of Fears by 
Independent Producers of Gas of Federal Regula- 
tion.” 19 Law and Contemporary Problems 342; 
Baker and Illig, “Natural Gas Supplies for To- 
morrow,” 19 Law and Contemporary Problems 361. 








N the outset I would like to put to you a 
hypothetical case. Suppose that the 


*General attorney, American Telephone and 
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value of the dollar had declined until it was 


worth only one cent. Would rates of a utility 
be fair and reasonable if they were fixed with- 


out giving consideration to the inflation which 

















Ss 








had occurred? I believe that most people 
would agree that if rates were then fixed on 
the basis of original cost or nominal dollars, 
almost the entire investment would be con- 
fiscated—at least 99 per cent of it would be. 

I put that case because one of the most 
important questions in communications law 
during the past three or four years has been: 
Will the commissions and courts make allow- 
ance for inflation in fixing rates? It is true 
that the dollar has not become worth only 
one cent, but within a few years it has been 
reduced in value by 50 per cent. The differ- 
ence in the effect on utilities and investors 
would seem to be only one of degree. 

Although the forces of inflation have 
abated since last year’s meeting of the 
American Bar Association, the question 
whether allowance would be made for in- 
flation has been as vital as before. Using 
our example of the one-cent dollar again, even 
though the dollar were stabilized at a value 
of one cent, there would still be a long period 
in which allowance would be needed for the 
continuing effects of the inflation which had 
taken place. 

In view of the importance of the question 
whether allowance will be made for inflation, 
I propose to review briefly with you deci- 
sions in Bell system rate cases during the past 
year which indicate whether commissions and 
courts are or are not recognizing this factor. 
As Mr. Jones will also deal with develop- 
ments in communications law (see page 416), 
I will limit myself to Bell system cases. 


Fair Value 


HE most direct method by which com- 

missions or courts have given recogni- 
tion to the forces of inflation is by the adop- 
tion of a fair value rate base which gives sub- 
stantial weight to current cost. During the 
past year two additional states, North Caro- 
lina and Delaware, have recognized in Bell 
system rate cases that rates should be fixed 
on a basis which will provide a fair return 
upon the fair value of the company’s 
property. 

In North Carolina the statute provides that 
in fixing rates, “the commission shall take 
into consideration if proved, or may require 
proof of, the value of the property” and shall 
further consider the original cost of construc- 
tion of the property and the present com- 
pared with original cost. In a Southern Bell 
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Telephone Company rate case, the commis- 
sion adopted cost less depreciation as being 
the proper rate base. The Supreme Court 
held that this was in error and stated: 


. .. The conclusion is inescapable that by 
accepting the book value as the rate base, 
it, ex necessitate, excluded consideration 
of present cost of replacement and all other 
factors from effective consideration. 


However, while recognizing that a fair value 
rate base must be used, the court refused to 
make allowance for economic depreciation. 

The Delaware statutes, like the statutes of 
many states, authorize the commission to fix 
just and reasonable rates and also authorize 
the commission, if it should determine it to 
be necessary, to ascertain the fair value of a 
utility’s property. 

The commission fixed a rate base for the 
Diamond State Telephone Company which 
was approximately 12 per cent in excess of 
original cost.2 The company appealed to the 
superior court for New Castle county. That 
court reversed the commission and found a 
higher fair value rate base.? However, the 
Delaware supreme court has now reversed 
the superior court and accepted the commis- 
sion’s finding of value.* 


Adjustment in Rate of Return 


N the past, proponents of prudent invest- 
ment or original cost rate bases commonly 
contended that the rate of return could be 
increased or decreased with changing price 
levels and that consequently no adjustment in 
the rate base is necessary. Their contention 
was that only one factor should be adjusted 
and not two. Thus, the Federal Power Com- 
mission in its brief in the Hope Case argued 
that with fluctuations in the price level, com- 
mon stockholders may be adequately pro- 
tected by adjusting the rate of return. While 
this contention regarding the possibility of 
adjustment in the rate of return was made 
by the proponents of prudent investment rate 
bases before substantial inflation had taken 
place, most of such proponents have recently 
been silent on that subject. 

Even though the proponents of a changing 
rate of return to reflect changing price levels 
have recently been silent, during the course 
of the last two or three years we have noticed 
a tendency for commissions gradually to in- 
crease the rates of return allowed in Bell 
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system rate cases. This has been continued in 
the past year as illustrated by the following 
cases: 

The Colorado commission, by its order of 
October 9, 1953, granted the Mountain States 
Telephone & Telegraph Company a rate re- 
turn of 6.69 per cent compared with 6.35 per 
cent which the commission had previously al- 
lowed.® The commission also made an allow- 
ance for attrition. 

The North Dakota commission, in its order 
of December 30, 1953, found that the North- 
western Bell Telephone Company’s capital 
costs had increased approximately one-half 
of one per cent during the previous year, and 
allowed a rate of 6} per cent compared with 
a previous allowance of 5} per cent.” 

The Oregon commission, in an order dated 
October 6, 1953, recognized that the cost to 
the Pacific Telephone & Telegraph Company 
of obtaining capital had increased, and al- 
lowed the company a return of 6 per cent com- 
pared with 5.6 per cent, which the commis- 
sion had previously allowed.® 

The Rhode Island Public Utility Adminis- 
trator, in an order on remand from the court, 
allowed the New England Telephone & Tele- 
graph Company a return of 6.25 per cent 
compared with the return of 5.3 per cent pre- 
viously allowed.® 

The California commission, in an order 
dated July 6, 1954, fixed rates for the Pacific 
Company on the basis of a 6.25 per cent re- 
turn compared with the previous 5.6 per 
cent.!° However, disallowances of expenses 
both in the recent and in previous cases sub- 
a lower the actual rate of return al- 
lowed. 


Specific Allowances for Attrition 


NE of the traveling companions of infla- 
tion is the attrition or wearing away of 
rate of return which results from adding new 
high-cost plant. While an allowance for at- 
trition does not give the investors in a utility 
a higher permanent return to compensate for 
inflation, such an allowance does provide 
some temporary relief. 

The Minnesota commission, in its order of 
January 8, 1954, found specifically that if 
Northwestern Bell Telephone Company is to 
earn the return which the commission decided 
was reasonable, allowance must be made for 
the effect of large-scale construction on the 
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company’s rate of earnings. The commission 
therefore made a substantial addition to the 
rate base and allowed a return of 6.25 per 
cent on that base." 

In its order of December 29, 1953, in a case 
involving the Mountain States Telephone & 
Telegraph Company, the Utah commission 
found from past experience that if the com- 
mission based its determination on the re- 
sults of operations and rate base covering a 
past period, the required return would not be 
earned in the future because of the construc- 
tion program. To compensate for this, the 
commission allowed a return of 6.5 per cent 
and stated that it believed such a return would 
enable the company to earn approximately 
6 per cent.” 


Unfavorable Decisions 


Was Bell system companies have gen- 
erally contended that an allowance 
should be made for inflation, not all commis- 
sions and courts have been willing to make 
allowance in one form or another. Examples 
of adverse decisions are: 

The Michigan commission, in an order 
dated May 11, 1954, denied an increase in 
rates to Michigan Bell Telephone Company.” 
In so doing, the commission denied the com- 
pany’s claim for additional revenues to com- 
pensate for economic depreciation. It also 
found a return of 6.5 per cent on capital to 
be sufficient and on the commission’s basis of 
computation found that the company was al- 
ready earning more than that amount. 

On May 8, 1954, the supreme court of 
New Mexico rendered a decision in a Moun- 
tain States Telephone & Telegraph Company 
rate case, which largely involved procedural 
problems under the New Mexico Constitu- 
tion. The company had contended for a fair 
value rate base but the court held that no 
single formula need be used in arriving at 
the rate base. The court also said that the 
investors cannot be insured against the effects 
of inflation. 


La New Jersey commission, in a de- 
cision dated January 14, 1954, adhered 
to its previous decisions by making a disal- 
lowance of certain expense items and by find- 
ing that a rate of return ranging between 5.7 
per cent and 6.26 per cent on average net in- 
vestment is fair. The West Virginia commis- 
sion also made disallowance of various items 





APPENDIX 


of expense and allowed a return of 6.17 per 
cent.’® As a result of the disallowances of the 
New Jersey and West Virginia commissions, 
the rate of return which will actually be 
realized is substantially less than that in- 
dicated in the opinions. 

The Alabama commission, in an order 
dated April 21, 1954, denied any increase in 
rates to Southern Bell Telephone & Tele- 
graph Company,’ but the circuit court has 
granted supersedeas, and new rates to pro- 
duce 6% per cent on a fair value rate base 
have been placed in effect under bond. 

On August 5, 1954, the New York com- 
mission, in denying an increase in rates to 
New York Telephone Company, stated that 
it found nothing in the New York statutes or 
decisions which guarantees utility stockhold- 
ers insurance against the effects of economic 
forces.2” 


Regulatory Lag 


O« of the difficult problems facing public 
utilities during periods of inflation 
arises from the delay in obtaining rate orders 
from commissions. Many months, and some- 
times years, elapse before the company is able 


to obtain an order from the commission to 
compensate for increased expenses which 
have already taken place. This difficulty is 
compounded by the insistence of some com- 
missions on allowing rates on the basis of 
past test periods and past rate bases. Conse- 
quently, the companies are on a constant 
treadmill and in many cases are never able to 
earn even as much as the rate of return which 
the commission purports to allow. 

During the past year commissions gener- 
ally have been more prompt than in earlier 
years in rendering decisions in Bell system 
rate cases. Several commissions have ren- 
dered rate orders within three or four months 
of the time of filing for new rates. However, 
while there has been some progress on this 
score, during the past year we have had one 
decision which was not rendered until nine- 
teen months after the case was filed. In an- 
other case, the company filed an application 
in May of 1952 to recover wage and tax in- 
creases which occurred in 1951 and 1952. 
Notwithstanding the admitted increase in ex- 
penses, the commission waited until May of 


1953 before issuing its order denying an in- 
crease. In that state an application for re- 
hearing is a necessary preliminary to an 
appeal. 

The commission did not issue its order 
on rehearing, which again denied an increase 
in rates, until May of 1954, two years after 
the case was filed. The case is now on review 
in the supreme court of the state. During the 
course of the case the company was able to 
obtain an injunction from the district court 
permitting it to place the increased rates in 
effect, under bond, but the case is still an ex- 
ample of the failure of the regulatory process 
in some states. 

Fortunately, such failures of the regulatory 
process are the exception rather than the rule, 
but the average delay in obtaining relief is 
still a serious problem. 


Conclusion 


ROM these cases which I have referred to, 

the conclusion reasonably can be drawn 
that there is a movement toward making 
some compensation for inflation in rate cases 
in the communications field. That movement 
certainly is not without its dissenting voices, 
but when the states which have made such 
compensation during the past year are added 
to those which have taken similar action in 
previous years, the list is impressive. 

Viewed from the standpoint of the utilities, 
the movement seems much too slow and halt- 
ing. There is another factor here, however, 
which is encouraging. Many commissions and 
commission staffs have long advocated a net 
investment rate base, and to some of them 
the cause took on the form of a crusade. To 
this net investment rate base they wished to 
apply a fixed rate of return. I believe it is 
fair to say that during the early years of the 
postwar period a number of commissions and 
staffs developed a fairly inflexible position in 
rate cases. 

By way of contrast, the cases I have 
cited reflect a disposition of many com- 
missions in more recent cases to take a 
broader view of the whole economic problem 
of utilities. It is significant that when such a 
view is taken, many commissions have con- 
cluded that some compensating allowance 
should be made. 
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Recent Developments in the Law of 
Communication Regulations 


By JOHN ROBERT JONES* 


fg is a great personal pleasure to participate 
in your panel discussion. I shall limit 
these brief remarks to a review of recent 
cases pertaining to two issues frequently en- 
countered in rate litigation—the effect of the 
adequacy of service on the right to rate relief 
and the right to injunctive relief against a 
confiscatory rate order. 


Service Cases 


T the last meeting of the association in 
Boston, Mr. Milne, in his excellent re- 
port on communication utilities, commented 
on the question of adequacy of service ren- 
dered. Mr. Milne pointed out that the cus- 
tomary procedure has been to consider serv- 
ice cases apart from rate cases but that this 
customary procedure was departed from by 
the Ohio commission in its consideration of 
the rate application of the Elyria Telephone 
Company. In that proceeding, the Ohio com- 
mission conditioned a rate increase upon an 
improvement of service.! 

The supreme court of Ohio reversed that 
order and directed the commission to author- 
ize adequate rates. The court stated: “A 
public utility commission may not so act as to 
confiscate the property of a utility and where 
it is determined that adequate rates do not 
exist, an order granting an increase but 
suspending the same until such time as cer- 
tain facilities and improvements are provided 
does have that effect.’”® 

The question of the authority of a public 


*Special rate counsel, General Telephone Cor- 
poration, Columbus, Ohio. 
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utility commission to withhold or condition 
the granting of adequate rates upon an im- 
provement in service has been ruled on in 
several jurisdictions during the past year. In 
some cases the courts have based their de- 
cision upon a construction of the applicable 
statutes. In others, the courts, apparently 
following the above quotation from the Elyria 
Case, have ruled that such a denial or suspen- 
sion of adequate rates is constitutionally in- 
valid. 


HE Florida Railroad and Public Utili- 

ties Commission in Re Florida Teleph. 
Corp.® found that the existing rates of the 
applicant company were inadequate. In the 
rate proceeding the commission received 
service testimony. The commission stated 
that the failure of a utility to meet its obliga- 
tion to render adequate service in a reason- 
able manner jeopardized the utility’s right to 
a fair return on the reasonable value of its 
property devoted to the public service. A 
penalty reduction of 25 per cent in the ap- 
plicant’s rates and charges was found to be 
justified on the basis of the quality of service 
presently being rendered. Since the existing 
rates were somewhat in excess of what the 
rates would have been if the application had 
been granted and a penalty reduction of 25 
per cent immediately imposed, the applica- 
tion was denied. 

The Florida supreme court in Florida 
Teleph. Corp. v. Carter* reversed this de- 
cision of the commission. The supreme court 
stated, “Under our statutes the rate-making 
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power should be exercised in one proceeding 
and the question of the adequacy or inade- 
quacy of equipment, repairs, and improve- 
ments, and service should be disposed of in 
another proceeding.” However, the court 
quoted with approval the Elyria decision and 
stated that the imposition of penalties for 
inadequate service and the fixing of rates 
involve different theories. The court stated 
that if the service was poor or inadequate, the 
commission could, and should, take appro- 
priate action as provided by law. 


n City of Ludington et al. v. Michigan Pub. 
Service Commission,’ a municipality con- 
tended on appeal to the circuit court that a 
utility has no right to a reasonable return 
upon its property unless it is rendering ade- 
quate service to its customers. The circuit 
court dismissed the city’s bill of complaint 
and held: “Adequate and nonconfiscatory 
rates cannot be denied to a utility upon the 
theory that the value of existing service does 
not warrant an increase in rates.” The court 
further stated : 


If existing service is found by the com- 
mission to be inadequate in certain in- 
stances, the commission cannot impose the 
penalty of confiscation for such inade- 
quacies. This would be not only contrary 
to law but also, as the commission staff 
recognized, would prevent the company 
from ever attracting needed capital to make 
service improvements. Such action would 
have the effect of causing service to de- 
teriorate rather than to improve, and would 
be against the interest of the public served 
by the company. 


In General Teleph. of Indiana v. Public 
Service Commission, an Indiana court re- 
versed an order of the Indiana commission 
providing that the furnishing of reasonable 
and adequate telephone service is a condition 
precedent to the collecting of telephone rates 
upon an increased basis and reinstating a 
suspension of rates. The court approved the 
Elyria and Florida Telephone cases, and held 
that an order suspending rates because of in- 
adequate service is not a proper part of a 
determination of a hearing for the purpose of 
determining rates. 


HE Utah commission has in the past 
denied rate increases because of claimed 


417 


inadequacy of service, In Re Mountain States 
Teleph. & Teleg. Co., Case No. 3939, dated 
December 29, 1953, the Utah commission 
recognized the fact that a utility must have 
adequate earnings in order to provide the 
funds required for the addition of equipment 
and facilities to expand and improve service.” 
The commission said : 


As long as there is an unsatisfied demand 
for telephone service it is clear that the 
company has a statutory duty to provide 
the plant to furnish such service. Money 
must be secured from investors to pay for 
the added plant, and the company is en- 
titled to a fair return on funds so invested. 
We believe the first concern of the tele- 
phone subscriber is that the service must 
be first class. Adequate plant is a pre- 
requisite to good service. As we conceive 
our primary duty, it is to take the steps 
necessary to permit a utility to render the 
service reasonably required by its custom- 
ers at the lowest rates consistent with the 
financial health of the company which pro- 
vides the service. This contemplates the 
management of the utility will be prudent 
and that the interests of the customers will 
receive the same consideration as the stock- 
holders. It would not be in the public in- 
terest if the agencies providing our public 
utility services were not kept in a sound 
condition financially. 


Injunction Cases 


N General Telephone Co. of Michigan v. 
Michigan Pub. Service Commission,® an 
appeal from a rate order, the circuit court of 
Ingham county received evidence different 
from, or additional to, that presented to the 
commission and some of which pertained to 
operations of the company subsequent to the 
date of the hearing in the proceedings before 
the commission. The court held that failure 
to receive such additional evidence would 
make it impossible to test the validity of a rate 
order as against the claim of confiscation by 
the actual impact or effect of the order 
appealed from. The court found the rate or- 
der appealed from to be unreasonable, unlaw- 
ful, and confiscatory, issued an injunction, 
and remanded to the commission for the fix- 
ing of just and reasonable rates. Pending ac- 
tion by the commission, the company was au- 
thorized to establish and collect rates and 
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charges no greater than those requested in its 
application to the commission. 

Three Texas cases pertained to the so- 
called “status quo” doctrine as applicable to 
injunctions against rate orders. 

In Southwestern Associated Teleph. Co. v. 
City of Dalhart, 254 SW2d 819, the Amarillo 
court of civil appeals affirmed a decision of 
the district court denying an injunction 
against an alleged confiscatory rate order.® 
The court cited cases to the effect that the 
purpose of the issuance of a temporary in- 
junction is to maintain the “status quo” in 
regard to the matter in controversy and not 
to determine the respective rights of the par- 
ties under the cause of action asserted or de- 
fenses urged. The court stated that the 
“status quo” was the existing telephone rates 
being charged by the utility at the time the 
action was filed and as provided in the ordi- 
nance complained of. This case was taken to 
the supreme court of Texas and returned, 
writ of error refused, no reversible error. 


N a subsequent case, City of Baytown v. 

General Teleph. Co. of the Southwest, the 
Galveston court of civil appeals affirmed a 
decision of the trial court enjoining a con- 
fiscatory rate ordinance.!® This court held 
that injunctive relief was the only possible 
way by which the utility could be protected 
from immediate irreparable injury and that 
a denial of the injunction would have meant 
a continued taking of the utility’s property 
without just compensation until the matter 
had been finally adjudicated and the conse- 
quent loss of revenues would have been im- 
possible to recoup even though the utility’s 
position were vindicated on final hearing. The 
court held that the actual “status quo” was 
being maintained at the present time under 
the nonconfiscatory rates set by the utility 
under the posting of the refunding bond, that 
the true “status quo” that equity seeks to 
maintain is one in which neither party is sub- 
jected to damage. The court said “fair and 
reasonable rates .to both appellants and 
appellee is a true status quo.” This case was 
also returned by the supreme court of Texas 
marked “writ of error refused, no reversible 
error.” 

In an even more recent case, City of Hous- 
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ton v. Southwestern Bell Teleph. Co., No. 
12685, in the Galveston court of civil appeals, 
the court followed the Baytown decision, 
sustained the decision of the trial judge in 
enjoining the rate ordinance as confiscatory, 
and held that the “status quo” to be preserved 
is that status which does not deprive appellee 
of its property without due process of law.™ 
This case was likewise taken to the supreme 
court of Texas and the court again refused 
to grant a writ of error. 


wo other Texas injunction cases in- 

volved the jurisdiction of federal district 
courts to enjoin rate orders under the pro- 
visions of the Johnson Act, Title 28 USCA 
§ 1,342. One of the issues in the Dalhart 
Case, previously referred to, was whether or 
not there was an actual rate order in exist- 
ence. After the litigation above described, 
the company, taking the position that the ordi- 
nance had legally expired, inaugurated new 
and increased rates on its own volition. Cer- 
tain subscribers filed an action in the state 
court to enjoin such increased rates. The 
company removed this action to the federal 
district court at San Antonio. The federal 
district court held, in an unreported case, that 
under such circumstances the Johnson Act 
did not apply and that the federal court had 
jurisdiction. 

Texarkana is a border city and involves 
two municipalities, Texarkana, Texas, and 
Texarkana, Arkansas. Both communities are 
served by a single telephone exchange with 
franchises from both cities, each franchise 
providing that the rates should be the same 
in each community. Increased rates for 
Texarkana, Arkansas, were authorized by the 
Arkansas Public Service Commission. The 
city council for Texarkana, Texas, refused 
to grant any increase in rates for Texarkana, 
Texas. Regulation of ‘local service rates un- 
der such circumstances is exempted from the 
provisions of the FCC Act. The company 
applied to the federal district court for the 
northern district of Texas for injunctive 
relief. 

In an unreported decision the court held 
that such local telephone service was actually 
interstate commerce and under such circum- 
stances the Johnson Act did not apply. 
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Movement of Highway Trailers by Rail 
By PHILIP H. PORTER* 


N Movement of Highway Trailers by Rail, 
ICC Docket 31375, the so-called “Piggy- 
back Case,” the Interstate Commerce Com- 
mission has dealt with what appears likely 
to be the most significant and important de- 
velopment to take place in transportation 
during the last year, if not in fact during 
the last several years. 

The commission has just released its re- 
port, dated July 30, 1954, comprising declara- 
tory orders issued under § 5(d) of the Ad- 
ministrative Procedures Act dealing with 12 
specific legal questions involved in various 
plans of operation which either had been 
adopted or were under consideration by rail- 
roads. 

The transportation of freight in highway 
trailers by rail is by no means a novel practice. 
Such service from 1926 to 1947 was fur- 
nished by the Chicago, North Shore & Mil- 
waukee Railroad’ between Chicago and Mil- 
waukee in order to compete with carriers by 
highway and water. The Chicago Great West- 
ern Railway inaugurated a similar service in 
1936, principally for use by common carriers 
by motor vehicle between Chicago and the 
Twin Cities. In the following year the New 
York, New Haven & Hartford inaugurated 
a like service between Boston and New York, 
rendered both for private shippers and for 
motor common carriers. 

As a matter of fact, in one form or an- 
other, the transportation of freight by rail- 
road in the vehicles of another transportation 
agency—for example, in canal boats and 
farm produce wagons—goes back for more 
than a century. 


[ pose it was not until this year that 
stimulated by increasing highway-use 


*Partner, Porter and Porter, Madison, Wisconsin. 
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taxes, motor carrier operating costs, and the 
pressing need of the railroads for increased 
traffic, the service has been offered in what 
promises to become of widespread and most 
significant proportions. Already the tariffs 
covering such service have been published 
and facilities provided by several of the trunk 
lines, both east and west, and it seems cer- 
tain that the ferrying of these highway 
vehicles by railroad will shortly become a 
common feature of our transportation svs- 
tem. 

This development has raised important 
legal questions with respect to the relation- 
ships, particularly between railroads and 
motor carriers, the terms and conditions 
under which the service may be lawfully of- 
fered under the Transportation Act, and the 
implications involved in the offering of the 
service ; accordingly, on September 30, 1953, 
the New Haven Railroad, being uncertain as 
to the determination of such questions, 
petitioned the Interstate Commerce Com- 
mission for declaratory orders or rulings 
with respect to some 20 questions which it 
propounded. 

Motor carrier associations in turn raised 
the question as to whether a railroad might 
lawfully, as a railroad, transport its own 
freight, that is freight moving under railroad 
bills of lading at railroad rates, contained in 
highway vehicles without securing a cer- 
tificate authorizing such transportation under 
the Motor Carrier Act (Part II of the Trans- 
portation Act). 


Ee commission thereupon proposed 
under § 4 of the Administrative Pro- 
cedures Act to issue a code of rules and regu- 
lations covering the rendition of such serv- 
ice by railroads, but upon challenge of its 
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powers to issue such rules reverted to a 
declaratory order proceeding under § 5(d) 
of that act, with reference to 12 basic funda- 
mental questions. It heard parties comprising 
various carriers, both rail and motor, and 
various individual shippers and shipper 
groups and has made its report. 


i ie essentials of the commission’s rul- 
ings are as follows: 

1. Railroads may, under tariffs open to the 
public, transport their own freight, both in 
line-haul service and for collection and de- 
livery within terminal areas incidental there- 
to, without holding a motor carrier certificate, 
since such motor carrier certificates are pro- 
vided and applicable only for operations over 
the public highways and the terminal services 
performed by railroads as incidental to their 
rail service are exempted from Part II of the 
act. 

2. Such service may be made available to 
motor private carriers ; that is, persons haul- 
ing their own property incidental to a non- 
carrier primary business, the trailers having 
a prior or subsequent movement by highway. 

3. Contract carriers by motor vehicle may 
not use such services by railroad within the 
scope of their contract carrier permits. A 
contract carrier may, however, act as the duly 
authorized agent of the owner of the goods 
transported to ship by the rail service in- 
volved to points beyond the territorial scope 
of its permit. 

4. A motor common carrier may not act 
both as a carrier and as a shipper of the same 
freight. Therefore, a motor common carrier 
may not use an open tariff to secure the 
trailer-on-flatcar service. A railroad, how- 
ever, engaged in such service may establish 
through routes and joint rates with a motor 
common carrier whereby such service can be 
made available to the motor common carrier 
as a connecting carrier. 

5. Railroads may transport under open 
tariffs freight-laden trailers on flatcars, the 
trailers having a prior or subsequent highway 


movement in freight-forwarder service, since 
freight forwarders stand in the position of 
shippers in their relation with railroads, but 
through routes and joint rates under the act 
cannot be made by railroads with freight 
forwarders. 

6. Another question propounded by the 
commission which was not definitely settled 
was as to whether a railroad which provided 
the service under through-route and joint- 
rate establishment with motor common car- 
riers might at the same time refuse to estab- 
lish such service for private carriers and 
freight forwarders under reasonable and ap- 
propriate rates. The commission held that this 
question must be determined upon the facts 
of each case, since it depends upon whether 
or not the refusal of such service is reason- 
able. For example, the New York Central 
proposes to establish trailer-on-flatcar serv- 
ice between New York and Chicago, re- 
stricted to motor common carrier trailers 
which are to move in solid trains at speeds 
approximating passenger train schedules. In 
view of the fact that daily transportation of 
that character is to be conducted, shipper 
requests for the same service would probably 
be reasonable, but, as stated, the question is 
one which can be resolved only upon the facts 
of each case. 


HERE are now under investigation by 

the Interstate Commerce Commission 
and in the process of being heard various 
tariffs covering the service involved in effect 
on several eastern railroads, including the 
B&O, Lackawanna, Erie, Nickle Plate, 
Pennsylvania, and the Wabash.? 

While this may appear to be, as it is, 
primarily a railroad case, its importance to 
the independent trucking transportation 
agency is obviously vital and its importance 
is such that it seems somewhat more than 
merely appropriate to present it under this 
discussion heading. 


1 Trailers on Flatcars—Eastern Territory, 1 & S 
No. 6214. 





Recent Airline Regulatory Problems 
By H. TEMPLETON BROWN* 


handed down during the past year in the field 
of public utility aviation law, Delta Airlines 
v. Summerfield (1954) 347 US 74, 3 PUR 
3d 339, 


RIEF reference has already been made to 
perhaps the most significant decision 


*Attorney, United Airlines, Chicago, Illinois. 
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The issue in that case was whether the 
Civil Aeronautics Board should pay a sub- 
sidy to Chicago and Southern to make up 
losses incurred in its Latin American opera- 
tions for which mail rates were then under 
consideration, despite the fact that Chicago 
and Southern’s domestic operations for 
which mail rates had been separately and 
previously fixed showed operating profits 
and resulted in a higher rate of return than 
that orginally anticipated by the board when 
it fixed the rates for the domestic operation. 
The Supreme Court held in effect that in 
determining a carrier’s need for subsidy such 
need had to be based upon the carrier’s re- 
quirements as a whole and not upon the need 
of any one particular division. In short, the 
domestic earnings were to be taken into ac- 
count in ascertaining the need for subsidy in 
the Latin American operations. 

This decision is important because it up- 
sets a long-established policy of the Civil 
Aeronautics Board of fixing separate rates 
for domestic and foreign operations where 
both services are operated by the same car- 
rier. In a recent statement by the board be- 
fore the Senate Interstate and Foreign Com- 
merce Committee, in support of legislation 
to counteract the effect of the Supreme Court 
decision, the board pointed out that it op- 
posed the offset principle because it felt that 
to apply such policy would so substantially 
burden the domestic operations of a carrier 
and so adversely affect its ability to compete 
domestically on equal terms with carriers 
conducting only domestic operations that it 
might well result in the loss of the carrier’s 
incentive to continue international opera- 
tions. Furthermore, the board felt that an 
offset policy would burden the domestic pas- 
senger and property rate structures in that 
economies obtained in domestic operations 
would not be fully passed on to the domestic 
travelers and shippers but would instead be 
in effect diverted to subsidizing international 
operations. 


nN in the case of many decisions which 
purport to settle important phases of 
the law, Delta Airlines v. Summerfield, supra, 
probably creates more problems than it has 
settled. The Supreme Court has had no oc- 
casion as yet to determine how to measure 
the excessive earnings of one division which 
are to be offset against the need for subsidy 
in other divisions. In the Summerfield Case, 


there was an assumption of the existence of 
excessive earnings. The Supreme Court may 
have cast the Civil Aeronautics Board in a 
new role in so far as customary public utility 
rate regulation is concerned—that of an 
agency determining what constitutes an ex- 
cessive rate of return as distinguished from 
what constitutes a reasonable rate of return. 

During the past year, the Supreme Court 
also had occasion to consider the issue of state 
taxation of interstate commerce by way of 
ad valorem taxes on aircraft engaged in in- 
terstate commerce. In Braniff Airways v. 
Nebraska State Board of Equalization and 
Assessment (1954) 347 US 590, 74 S Ct 757, 
the Supreme Court held that the authority 
to regulate interstate air transportation 
stemmed from the commerce clause of the 
Constitution and that the commerce clause 
does not prohibit state taxation of instru- 
mentalities of interstate commerce despite 
assertions of national sovereignty over the 
air space above the United States contained 
in the Civil Aeronautics Act. The court 
further held that aircraft operating in and 
out of airports of Nebraska, even though 
only briefly, and on a limited basis, attained 
a taxable situs in the state for the applica- 
tion of an ad valorem tax on an apportion- 
ment basis. The court distinguished its prior 
holding in Northwest Airlines v. Minnesota 
(1944) 322 US 292, which permitted the 
state of domicile to tax the entire value of 
the carrier’s aircraft fleet on the ground that 
no showing had been made in that case that 
the taxpayer’s aircraft had acquired a taxing 
situs in any other state. 


A CASE involving the validity of leases 
made by municipalities was recently 
decided in the state of California. The city 
of San Francisco, which had entered into a 
20-year lease with Transcontinental & West- 
ern Air, Inc., for the use of certain facilities 
at the San Francisco airport, sought to in- 
crease the rates provided for in the lease. 
When the matter was taken to court, the 
United States district court for the northern 
district of California, in Trans World Air- 
lines v. City and County of San Francisco 
(1954) 119 F Supp 516, held that the city 
of San Francisco in furnishing common use 
facilities at the airport, such as runways, 
taxiways, landing aprons, control tower fa- 
cilities, and the like, was functioning as a 
public utility and that the rates for such fa- 
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cilities, even though already fixed by the 
long-term lease, were subject to unilateral 
adjustment by the public utility commission 
of the city of San Francisco, which had juris- 
diction over public utilities and other proper- 
ties owned by the city. 

An interesting pending case is one in which 
Slick Airways, Inc., is seeking to recover 
from American, Transcontinental & West- 
ern Air and United Airlines the sum of 
$30,000,000 for alleged violation of the anti- 
trust laws. Actions taken by the three de- 
fendants in proceedings before the Civil 
Aeronautics Board form in large part the 
basis for the complaint. Defendants have 
contended that primary jurisdiction in such 
a matter rested with the CAB and not the 
federal courts. In American Airlines v. Slick 
Airways (1953) 346 US 806, 74 S Ct 54, 
the circuit court, denying certiorari, left in 
full force and effect an opinion of the court 
of appeals for the third circuit which had 
denied review of a district court’s refusal to 
dismiss the suit on this ground. The decision 
of the third circuit is in seeming conflict with 
that of the District of Columbia circuit in 
the case of S.S.W. Inc. v. Air Transport 
Asso. of America (CA DC 1951) 191 F2d 
658. 


IGNIFICANT developments are not always 
decisional. Perhaps the most important 
development during the year in the field of 
air transportation has been the report and 
recommendations of the Air Co-ordinating 
Committee, designated by the President to 
undertake a comprehensive review of this 
nation’s aviation policy. The report, which 
was issued in May, 1954, is too long to refer 
to all of its recommendations. Generally, in 
keeping with the present administration’s 
over-all policy of economy, it advocates a 
more economical and a more self-sufficient 
air transport system for the nation. Thus, 
on the question of subsidy, the recommenda- 
tion is: 
1. Air-line subsidy policy must be prop- 
erly related to over-all transportation ob- 
jectives. 


On the subject of route structures, the re- 
port recommends : 

1. It should be the continuing policy of 
the Civil Aeronautics Board to adjust and 
develop air routes with the objective of 
achieving a self-sufficient air transporta- 
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tion system made up of units sufficient in 
economic strength to meet present national 
needs and be prepared for sound growth 
and modernization. 

2. Plans should be developed for con- 
solidation of trunklines into a more limited 
number of systems, capable of self-suffi- 
cient operation while carrying their fair 
share of uneconomical and developmental 
service. 

3. The operation of uneconomic com- 
petitive services should be avoided or 
eliminated. 


iy connection with the “feeder” air-line 
problem which has necessitated perhaps 
the major share of the nation’s subsidy pay- 
ments in recent years, the committee states: 


1. The route structures and certificates 
of the various local service carriers should 
be adjusted to provide the maximum op- 
portunity to improve their economic posi- 
tion, within the general scope of their in- 
tended type of operation. Where con- 
tinued and significant progress towards 
self-sufficiency is not demonstrated by 
a local service carrier, its operating au- 
thority should be terminated in an orderly 
fashion. To the extent that services for- 
merly provided by it are clearly required 
to meet a public need, such services 
should be furnished by another carrier 
capable of providing the service without 
cost or at a substantially reduced cost to 
the government. The program of route 
adjustments should be expedited in the 
light of the schedule to be established for 
an orderly phrased reduction and eventual 
elimination of subsidy support for the lo- 
cal service carriers. 


ITH respect to the troublesome prob- 

lem of the irregular air carriers which 
were authorized to operate by an exemption 
rather than by certificates of public conven- 
ience and necessity, the committee’s findings, 
in part, are as follows: 


1. The concept of nonscheduled service 
does not provide a meaningful basis for 
exempting route-type passenger services 
from the normal certification requirement. 
In the future, there should be no general 
use of the exemption authority as a basis 
for authorizing common carrier transpor- 
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tation to individually ticketed passengers 
on large transport planes. 

2. Those operations of the large irregu- 
lar carriers which represent a supple- 
mentary type of service, such as bona fide 
charter and contract operations, should be 
encouraged. A new type of certificate 
should be developed for such operations, 


providing suitable flexibility in terms of 
areas to be served. 


These and other recommendations made 
by the committees have met with opposition 
as well as with support. It will be interesting 
to see to what extent they are in fact fol- 
lowed by the Civil Aeronautics Board. 








Co-ordination of Federal and State Regulation in 
Public Transportation 


By OWEN CLARKE* 


ROFESSOR Crosskey of the University of 

Chicago Law School, in his recent work 
“Politics and the Constitution in the History 
of the United States,” has provoked a con- 
siderable storm of controversy in the book 
reviews of legal periodicals by advancing a 
new interpretation of the commerce clause of 
the federal Constitution which would abolish 
the present distinction between interstate and 
intrastate commerce. While I have no in- 
tention of entering the arena myself, the 
Crosskey thesis has some interest in con- 
nection with the subject assigned to me on 
this program. 

A colleague of Professor Crosskey, Pro- 
fessor Sharp, also of the University of Chi- 
cago, more sympathetic with his views than 
some other critics, has this to say in a review 
of the work in the March, 1954, issue of 
Columbia Law Review: 


By voluminous and carefully organized 
lexicographical evidence and by an ex- 
amination of eighteenth century ideas 
about commerce and government, Mr. 
Crosskey establishes that it was “gainful 
activity among the human groups known 
as states” that was subject to regulation 
by Congress under the commerce clause. 
Decisions have now gone almost as far, in 
upholding acts of Congress under the com- 
merce ciause, so that part of Mr. Cross- 
key’s material has become almost obsolete 
as he has been writing (over the last six- 
teen years). ... 

Again Mr. Crosskey’s argument is not 
as remote from current developments as it 
may seem at first glance. ... The pressures 


*Member, Interstate Commerce Commission. 
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which have produced the negative implica- 
tions of the commerce clause increasingly 
push toward comprehensive and_ sys- 
tematic congressional regulation supersed- 
ing and limiting state regulation and tax- 
ation interfering with internal freedom of 
trade. 


F the learned professors are right, it is 

perhaps a waste of time to discuss state 
regulation of transportation even in co- 
ordination with that of the federal agency. 
However, your invitation to me implies a be- 
lief that this is a subject of at least some 
current interest, and I shall proceed accord- 
ingly without undue emphasis on the legal 
aspects of the question as distinguished from 
what might be called the human or psycho- 
logical side. 

Public transportation is the life stream of 
commerce, and commerce is the vital force 
which has welded our people into a great and 
strong nation. As our commerce has ex- 
panded to meet the changing and growing 
needs of our people—as it has been en- 
couraged or hampered or diverted or 
monopolized by tremendous human urges 
and desires—as it has felt the effect of new 
philosophies of government or new theories 
of economics, so too, our public transporta- 
tion has encountered all of the changing 
phases that mark the history of American 
enterprise. It is not surprising, then, that the 
sixty-seven years which have passed since 
enactment of the Act to Regulate Commerce, 
comprise a panorama of legislation, adminis- 
tration, and litigation which has deeply 
probed and tested the concept of a dual form 
of government. 
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T is the purpose of this paper to view that 

panorama—to appraise the relationship 
which has existed during those sixty-seven 
years, between the state commissions and the 
Interstate Commerce Commission, and to 
draw some conclusions concerning the 
measure of success that has been achieved in 
co-ordinating state and federal regulation in 
the field of public transportation. 

By way of historical background, let me 
remind you that the states had undertaken to 
regulate transportation some years before 
Congress decided to exercise its powers in 
that field. The first state railway commission 
was established in Rhode Island in 1839. The 
early commissions were generally of limited 
jurisdiction, some being engaged primarily 
in safety regulation and others performing 
only supervisory functions. Then stronger 
state commissions began to emerge. The 
Massachusetts commission, established in 
1869, and the commissions established in the 
western prairie states in.the 1870's, as an 
outgrowth of the Granger movement, were 
potent forerunners of the state commissions 
we have today. But although state commis- 
sions preceded the Interstate Commerce 
Commission, there was by no means complete 
and comprehensive state regulation in those 
early days. Twenty states and territories had 
no railroad commission of any kind in 1887. 


N that year, after prolonged consideration, 

and spurred by the decision of the Supreme 
Court in the Wabash Case, holding that the 
states had no power to regulate interstate 
commerce even as to the portion thereof tak- 
ing place within the geographical boundaries 
of the state. Congress enacted the original 
Act to Regulate Commerce.! It was framed 
carefully to preserve the demarcation between 
interstate and intrastate commerce, and the 
name given to the regulatory agency then 
established makes that clear. If the agency 
had been created thirty years later, in all 
probability it would have been called the Fed- 
eral Transportation Commission, a name 
much more descriptive than Interstate Com- 
merce Commission. 

Until about 1911 the dual systems of regu- 
lation existed peacefully side by side with 
only a few rumblings of dissatisfaction. That 
year marked the beginning of the litigation 


1 Wabash, St. Louis & Pacific Ry. Co. wv. Illinois, 
118 US 557. 
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which led to the momentous decision of the 
Supreme Court in the Shreveport Case.? The 
commission had ordered Texas carriers to 
“cease and desist from charging higher rates 
upon any commodity from Shreveport into 
Texas than are contemporaneously charged 
for the carriage of such commodity from 
Dallas toward Shreveport for an equal dis- 
tance.” In sustaining this order, the Supreme 
Court held that the commission had the power 
to remove discriminations between persons 
and localities resulting from intrastate rail- 
road rates. 
Speaking through Justice Hughes, the 
court said: 
... Wherever the interstate and intrastate 
transactions of carriers are so related that 
the government of the one involves the 
control of the other, it is Congress, and not 
the state, that is entitled to prescribe the 
final and dominant rule, for otherwise 
Congress would be denied the exercise of 
its constitutional authority, and the state, 
and not the nation, would be supreme with- 
in the national field. 


HILE Justice Hughes’ opinion is proper- 

ly recognized as a landmark, unfor- 
tunately it overshadows the commission’s re- 
port, 23 ICC 31, written by Franklin K. Lane, 
an able lawyer and writer. Students of this 
subject who are interested in the dramatic 
elements involved will find it worth while to 
look at Commissioner Lane’s report and the 
various separate expressions to appreciate 
the profound impact of the revolutionary 
question there presented on the minds of the 
seven members of the commission, who were 
divided four to three. It is not without inter- 
est that two of the participants were former 
state commissioners, Meyer of Wisconsin, 
who voted for the report, and McChord of 
Kentucky, who dissented. 

The Shreveport decision brought into 
sharp focus the fact that the economy of the 
country had developed to the point Where 
similar conflicts between state and federal 
authority increasingly important were to be 
expected. In 1920 Congress recognized the 
need of legislation to meet this problem. It, 
therefore, enacted § 13(4) giving the Inter- 
state Commerce Commission power to pre- 
scribe intrastate rates, fares, and charges 


‘———e & Texas Ry. v. United States, 234 US 
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necessary to remove undue preference and 
prejudice between persons or localities in 
intrastate commerce on the one hand and 
interstate commerce on the other, or “undue, 
unreasonable, or unjust discrimination 
against interstate or foreign commerce.” This 
provision incorporated the principle of the 
Shreveport Case into statutory law and went 
considerably further by forbidding what are 
popularly known as revenue discriminations 
against interstate commerce as a whole. 

Unquestionably, § 13(4) was bitter medi- 
cine for the state commissions. To make it 
somewhat more palatable for them Congress 
coupled it with § 13(3), which provides for 
co-operation between federal and state com- 
missioners in various respects, including the 
holding of joint hearings. 


HE effect and purpose of the co-opera- 

tive provisions of the act have been 
stated by Dr. Martin L. Lindahl, in a very 
comprehensive article in the Michigan Law 
Review, Vol. 33, No. 3, January, 1935, en- 
titled “Co-operation between the Interstate 
Commerce Commission and State Commis- 
sions in Railroad Regulation,” as follows: 


These provisions grant to the commis- 
sion in broad terms the authorization 
sought by it and the state commissions. 
In order that the state authorities may be 
aware of any proceedings bringing into 
question their prescribed rates or regula- 
tions, the commission is required to give 
them due notice, thus insuring them an op- 
portunity either to intervene in behalf of 
local interests or to suggest co-operative 
action. Joint hearings and conferences are 
provided for at the discretion of the com- 
mission. It was contemplated that the 
method of harmonizing conflicting views 
through deliberations upon a joint record, 
already successfully tried in rate cases 
prior to 1920, would be employed as the 
regular procedure. Utilization of the facili- 
ties and services of the state commissions, 
while not mandatory upon the commission, 
is designed to enhance the efficiency of ad- 
ministration and to promote co-operation 
in general. 


Concerning these co-operative provisions, 
when the bill was before the House com- 
mittee, Chairman Clark of the ICC said: 


The idea under the proposed amended 
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act is that every reasonable feasible effort 
shall be made to bring the conflicting views 
of the state commissions, if they do conflict, 
and the views of our own commission into 
harmony through a very careful investiga- 
tion which all are invited to participate in, 
and in which everybody would be heard, 
and in which every reasonable effort would 
be made to reach a mutually acceptable 
understanding ; but the possibility of in- 
ability to reach such an understanding 
would be protected by a reservation of the 
power to finally decide it, if necessary, by 
the federal tribunal. (Hearing on HR 
4378, 66th Congress, page 27.) 


HE first proceeding in which state com- 

missions participated following enact- 
ment of the Transportation Act of 1920 was 
Ex Parte No. 74, a general freight and pas- 
senger rate increase case. Three state com- 
missioners took part in the proceedings, con- 
curred in the conclusions reached, and issued 
a statement to state commissions throughout 
the country expressing their approval of the 
report. 

The order in Ex Parte 74 was immediately 
followed by a nation-wide movement of the 
carriers to obtain authority for similar in- 
creases in intrastate rates. In some instances 
the railroads confined their case before state 
commissions to the presentation of the Inter- 
state Commerce Commission order and pre- 
sented no other evidence justifying the re- 
quested increases. The responses of the state 
commissions to these applications varied. 
Some commissions granted the increases in 
full, others in part, and some refused relief 
entirely. The hands of some commissions 
were tied by state statutes fixing maximum 
rates which would be violated by percentage 
increases equal to those ordered by the Inter- 
state Commerce Commission. The net result 
was that the railroads with respect to a large 
body of state rates failed to obtain authority 
to make percentage increases corresponding 
to the interstate increases. 


HE railroads, therefore, appealed to the 

Interstate Commerce Commission for 
relief, and the latter body asserted its mastery 
of the situation in no uncertain terms. It said 
in substance: The transportation of freight 
and passengers within the borders of any 
state at general rate levels below the levels 
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established by the commission for interstate 
commerce is a discrimination against inter- 
state commerce as a whole and must cease. 
You, the carriers, must remove this dis- 
crimination at once by increasing your intra- 
state rates to general levels corresponding to 
those authorized by us for interstate com- 
merce. The commission consistently and ruth- 
lessly carried out this policy in a series of 
orders regulating intrastate rates in twenty- 
five different states contrary to state statutes 
or the orders of state regulatory bodies. 

The excitement among state authorities 
was intense. They believed that these new 
orders, if sustained by the courts, would de- 
stroy state power to regulate state rates. They 
denied that Congress had authorized the ICC 
to take such action. Furthermore, they denied 
the constitutional right of Congress to confer 
such authority on the commission. With the 
courage of their convictions, some of the 
states proceeded to enforce their lower scale 
of rates. 


‘Bae rsieone with the conflicting demands 
of two masters, the railroads resorted to 
the courts to restrain the enforcement of state 
laws and orders contrary to the orders of the 
Interstate Commerce Commission. It square- 
ly raised the issue of the existence of federal 
power to regulate wholly intrastate rates in 
order to provide sufficient revenues to main- 
tain an adequate national system of transpor- 
tation. This power was sustained in the ap- 
peal of the Wisconsin Passenger Fare Case.® 

The decision in that case is noteworthy, 
however, for an entirely different reason. 
Speaking through Chief Justice Taft the 
Supreme Court made the significant observa- 
tion that federal and state commissions should 
solve their differences over the conference 
table. Accordingly, the same year the ICC 
and the National Association of Railroad and 
Utilities Commissioners entered into what is 
known as the Co-operative Agreement with 
the object of carrying out the real intent and 
purpose of § 13(3). That agreement pointed 
out the common purpose of the dual system 
of regulation ; “namely, the maintenance of a 
transportation system which will in all re- 
spects best meet the public needs,” and ex- 
pressed the belief that the various commis- 
sions could, and should “work together for 


8 Wisconsin R. R. Commission v. Chicago, B. & 
Q. R. Co. 257 US 563. 
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its attainment without conflict or resort to 
litigation.” 


HE original agreement was supple- 

mented in 1925. The following para- 
graphs from the supplemented agreement are 
worth noting: 


The prime essential to such co-operation 
is realization of the nature and difficulties 
of the common problem. The state com- 
missions realize that the railroads form a 
national transportation system and that the 
public interest demands a rate structure, 
state and interstate, as simple and harmo- 
nious as practicable. The Interstate Com- 
merce Commission realizes that there is 
danger in overcentralization of authority, 
that the field of regulation is vast, and that 
the state commissions are often better in- 
formed than itself in regard to local con- 
ditions and local needs. 

In one of its most important aspects, co- 
operation must look forward to and have 
in view the avoidance, so far as the public 
interest will permit, of orders under § 13 
of the Interstate Commerce Act, affecting 
intrastate rates. 


_ The co-operative agreement was a recogni- 

tion on the part of the Interstate Commerce 
Commission and of the state commissions 
that they owed it to the people whom they 
served to make our dual system of govern- 
ment work as harmoniously and efficiently as 
if there were no division of powers between 
the nation and the states. 


T was, of course, hardly to be expected that 
such lofty aims would be completely suc- 
cessful. There have been many cases before 
the commission under § 13(4), a consider- 
able number of which have gone on to the 
courts. The Supreme Court, therefore, has 
frequently had occasion to interpret this 
statute. Since the questions involved usually 
have prominent economic and political over- 
tones, the court’s various pronouncements 
have not always seemed consistent. The long 
list of decisions by the ICC and the courts 
involving § 13(4), however, should not ob- 
scure the considerable degree of success at- 
tained through the machinery provided by 
§ 13(3). “Peace hath her victories no less 
renowned than war.” 

The co-operative agreement set forth de- 
tailed arrangements for joint hearings, argu- 
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ments, and conferences. It opened the way 
for any state to suggest co-operation in any 
proceeding or matter before the Interstate 
Commerce Commission, and likewise enabled 
the federal agency to suggest co-operation to 
a state commission in any matter pending be- 
fore such body which might have an effect 
upon matters subject to the jurisdiction of 
the ICC. 


N most of the important rate cases since 
the adoption of the co-operative pro- 
cedure, particularly those of broad territorial 
scope, members of state commissions chosen 
by the NARUC from a panel maintained by 
it sit in the hearings with members of the 
ICC at which the evidence is presented and 
later at the oral argument. Such state repre- 
sentatives are invited to the conference of the 
ICC when the decision is under consideration 
and thus are afforded the opportunity to state 
their views, but they, of course, do not vote 
on the adoption of the report. Typical of such 
proceedings are the general revenue cases 
which resulted from the increases in railroad 
operating expenses after the war and the 
pending investigation of class rates in Moun- 
tain-Pacific territory. 

Also, from time to time, the ICC has cases 
of regional interest only which are linked 
with companion proceedings before one or 
more state commissions. In such instances a 
representative of the state commission, occa- 
sionally a commissioner, sits with our ex- 
aminer. The hearing is joint with two co- 
ordinate hearing officers and the record is 
common. There is an opportunity for the two 
officers to confer during the hearing. There- 
after the interested state commission is in- 
formed of the ICC proposed report before it 
is served and of later developments. Per- 
sonal conference at this stage is usually not 
deemed necessary, but there may be an inter- 
change of views by mail. Rarely do serious 


differences of opinion develop. 
AN illustration of the cases which are 
adapted to co-operative procedure is 
afforded by those involving commutation 
passenger fares. These are usually trouble- 
some matters because of the strong consumer 
resistance to rising charges for commuter 
travel. Proposals for increased fares common- 


ly involve interstate as well as intrastate trans- 
portation, and joint hearings are therefore 
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desirable to save time and money. Although 
it might naturally be expected that the state 
commission involved would be sensitive to 
organized local pressure against fare in- 
creases, the fact is that in a number of such 
proceedings it has been possible to work out 
a harmonious and reasonable adjustment of 
interstate and intrastate fares through the 
co-operative procedure. 

Perhaps the outstanding merit in this pro- 
cedure lies in the opportunity which it pro- 
vides for the members of the respective com- 
missions or of their staffs in the course of 
hearings or conferences to discuss the prob- 
lems involved from their different points of 
view and thus to acquire a broadet perspec- 
tive. 

These contacts promote friendly rela- 
tions and a mutual understanding of the prob- 
lems which state and federal officials have to 
meet. During the last fiscal year the co-opera- 
tive procedure was utilized in only eighteen 
railroad cases. Qualitatively, however, the ef- 
fect of state participation was much greater 
than the figures would seem to indicate. 


| ese the federal agency is concerned 
with over-all national aspects of trans- 
portation questions. The state commission, 
on the other hand, necessarily is better in- 
formed as to local problems. This difference 
in point of view is usually at the root of such 
regulatory disagreements as arise from time 
to time. In certain states the commissioners 
are elected by popular vote for comparative- 
ly short terms. It is sometimes suggested that 
this method of choice affects the independ- 
ence of judgment by the incumbent, Then 
there is the countersuggestion that the gen- 
eral atmosphere in Washington tends to make 
an appointive official unmindful of conditions 
near the grass roots. When a state commis- 
sion declines to approve a general rate in- 
crease for a given commodity, on which the 
interstate rates have been raised, it is often 
suspected that the purpose is to foster the 
local economy. In the same circumstance, 
there is the frequent charge that the ICC is 
misinformed as to the probability of higher 
revenue from an increased rate and ignores 
the adverse effect on the volume of traffic. I 
cite these points merely to indicate complicat- 
ing features of the situation which have been 
somewhat conspicuous in the past but, in my 
opinion, are now diminishing. 
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—— there have been signs of in- 
cipient conflict between state and fed- 
eral regulatory jurisdiction over the curtail- 
ment of unprofitable railroad passenger serv- 
ice. The ICC has expressed concern over the 
growing passenger deficit and has recognized 
the general need of doing away with trains 
which no longer earn their keep. Barring the 
possibility of undue prejudice and preference 
railroads are free to make changes in their 
interstate service without approval by the 
ICC, but usually the permission of the state 
commissions is necessary where intrastate 
service is involved. 

Occasionally the railroads are dissatisfied 
with what they consider unduly restrictive 
action on the part of some state commissions 
with respect to discontinuance of passenger 
service, and have urged Congress to vest the 
ICC with a kind of appellate jurisdiction. 
This request, it may be observed, is in sharp 
contrast to the railroads’ general view that 
there should be less federal regulation. 

A much more constructive approach to the 
problem of passenger deficits, in my opinion, 
is that being undertaken by the joint commit- 
tee of the Interstate Commerce Commission 
and the National Association of Railroad and 
Utilities Commissioners. As a result of their 
efforts, substantial progress has been made in 
removing trains where the revenues fail to 
cover crew wages, fuel, locomotive and car 
repairs, lubricants, and train supplies and ex- 
penses. The extensive studies of this commit- 
tee have been helpful, not only to regulatory 
bodies but also to railroad management. Cer- 
tainly, here is a prime example of effective 
co-ordination and co-operation in transport 
regulation. 


a ne recently, it has been urged that 
§13(4) also provides a remedy in aban- 
donment cases. The ICC has instituted an 
investigation under that section to determine 
whether the refusal of the New Jersey Board 
of Public Utility Commissioners to allow a 
small railroad in that state to discontinue a 
suburban train—a decision sustained by the 
state courts—causes unjust discrimination 
against interstate commerce. This proceed- 
ing presents a novel and interesting legal 
question, as to which, of course, I can express 
no personal opinion at this time. 

The enactment of the Motor Carrier Act 
of 1935 opened a new field of co-operation 
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between the Interstate Commerce Commis- 
sion and the state commissions. Prior to 1925, 
the states acted upon the theory that in the 
exercise of their police powers, and as the 
owners of the highways within their respec- 
tive borders, they could regulate all use of 
such highways, irrespective of the character 
of the commerce moving thereon. In 1925, 
however, came the decision of the United 
States Supreme Court in Buck v. Kuy- 
kendall* that the states could not regulate 
the business of interstate motor carriers nor 
prevent their operation over public highways. 
This decision was judicial sanction for the 
patently unfair condition whereby a wholly 
unregulated interstate carrier might operate 
indiscriminately and without restraint over 
the same highways as the intrastate carrier 
subject to the most rigid state regulation. 


Pages ten years of vigorous opposition and 
extended hearings, Congress finally 
recognized the absolute necessity of federal 
regulation in this field and enacted the Motor 
Carrier Act, a special feature of which is the 
provision for formal co-operation with state 
regulatory bodies through the medium of 
joint boards. While ultimate authority in all 
matters rests with the commission, it is 
directed, when the matter at issue involves 
not more than three states, to refer to a joint 
board for appropriate proceedings matters 
which involve applications for certificates, 
permits, or licenses; the suspension, change, 
or revocation of such certificates, permits, or 
licenses; applications for the approval and 
authorization of consolidations, mergers, and 
acquisitions of control or operating contracts ; 
complaints as to violations by motor carriers 
or brokers of the general regulations estab- 
lished under §204(a) ; and complaints as to 
rates, fares, and charges of motor carriers 
or the practices of brokers. When the matter 
to be considered involves more than three 
states, the commission has the option of re- 
ferring it to joint boards. The commission 
itself appoints the joint board from a list of 
nominations supplied by the state commis- 
sion or the governor. A joint board is com- 
posed of one representative from each state 
concerned in the proceeding, usually a com- 
missioner or some other representative of the 
state public service commission. In acting 
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upon matters referred to them, joint boards 
are vested with the same rights, powers, and 
jurisdiction as the members or examiners of 
the commission. Orders recommended by a 
joint board become effective as orders of the 
commission unless exceptions are filed with- 
in twenty days after service upon interested 
parties, or such other time as the commission 
may decide upon, or unless stayed by the 
commission itself, 


F@ this administrative design the state 
commissioners themselves are mainly re- 
sponsible. From the time of earliest congres- 
sional consideration of motor carrier regu- 
lation, the state commissioners contended 
that their services should be utilized. They 
based this contention on the following 
grounds: (1) Decentralized administration 
is required by the essentially local character 
of motor carrier operations and regulatory 
problems; and (2) since motor carrier regu- 
lation had been pioneered by the states, the 
experience of the state commissioners should 
be made use of directly by giving them im- 
portant administrative functions. 

Since this plan represented a concession to 
state interests, it was expected that the state 
commissions would be anxious to assume the 
functions assigned to them. However, be- 
cause of the heavy volume of work and the 
substantial demands upon their time many 
state commissioners now feel that their par- 
ticipation in federal regulation is more of a 
burden than a privilege. Some states are par- 
ticipating only in matters involving passen- 
gers. Other states rarely participate in any 
joint board hearings and still others par- 
ticipate in only about half of the cases as- 
signed to them. 

It seems quite apparent, therefore, that the 
state commissions are failing in their duty 
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by not participating in interstate motor 
carrier regulation to the extent contemplated 
by the co-operative provisions of the act. By 
the same token, the Interstate Commerce 
Commission is at fault for not making greater 
use of the co-operative features of §13(3) in 
rail proceedings. 


se conclusion is inescapable, however, 
that what co-operation there has been 
in both rail and motor carrier cases has clear- 
ly improved relations between the ICC and 
the state commissions and that the public in- 
terest has been greatly served thereby. A sys- 
tem of co-operation cannot be expected to 
eliminate all conflicts between the states and 
the federal government, for so long as there 
continues to be marked differences in the 
economic and industrial characteristics of in- 
dividual states and regions, the basis for 
divergent interests will prevail. But co-opera- 
tive procedure has proven to be a valuable 
aid in enlightening regulatory bodies with re- 
gard to both local and national conditions 
and in effecting a reconciliation between the 
various conflicting interests through joint 
consideration and compromise. 

Needless to say, this has been a very 
sketchy discussion of one small facet of the 
broad problem inherent in the division of 
sovereignty between the federal and the state 
governments. This problem has been with us 
throughout our national existence and so far 
as we can now see it will not disappear. We 
have a clear lesson of history showing that 
our peculiar political system will function 
successfully if we have intelligent leadership 
guided by accurate factual information and 
detached from vitiating emotion. This spirit, 
I believe, is manifest in those who are con- 
cerned with co-ordinating federal and state 
regulation of transportation. 





Legal Problems of the Railroad Passenger Deficit 
By ELDON MARTIN* 


HIs is a subject which I approach with 
humility and trepidation because, as the 


Supreme Court of the United States said in 


*Vice president and general counsel, Chicago, 
— & Quincy Railroad Company, Chicago, 
inois. 


a related case,! it presents one of those prob- 
lems of transportation economics which in- 
volve “ ... the exercise of judgment born of 
intimate knowledge of the particular activity 
and the making of adjustments and qualifica- 
tions too subtle for the uninitated.” I do not 
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pose as an expert. Few, if any, exist in this 
field. But I do know that the recurring and 
mounting deficits of the American railroads, 
from their passenger service operations, con- 
stitute a problem of vast importance not only 
to the railroad industry but to the transporta- 
tion economy, and, indeed, the national de- 
fense, of the United States. 

Last year, according to the Interstate Com- 
merce Commission, the railroad passenger 
service deficit was almost $705,000,000,? 
equivalent to 38.8 per cent of the railroads’ 
income from freight services. In other words, 
out of every dollar earned by the railroads in 
the transportation of freight, almost 40 cents 
was eaten up by the passenger deficit. In fact, 
for the seven full years since the war, 1946- 
53, the average ratio of passenger deficit to 
freight income is a little over 40 per cent. 


N™: before you all rush out to sell your 
railroad securities, let me hasten to say 
that the passenger service deficit, as computed 
by the Interstate Commerce Commission, is 
based upon an accounting formula which al- 
locates to each class of railroad service all 
expenses which the commission thinks rea- 
sonably should be attributed to it, including 
proportions of overhead, general expense, 
property taxes, etc. The passenger deficit re- 
ported annually by the ICC does not represent 
the amount of money which the railroads 
could save if no passenger service whatever 
were provided. Such a figure, of course, 
would be substantially lower. I have seen no 
satisfactory evidence as to the actual losses 
properly chargeable to the operation of rail- 
road passenger service, nor any sound state- 
ment of the savings, if any, which would re- 
sult if all passenger service were abandoned. 
The so-called out-of-pocket accounts, in the 
ICC formula, represent about 53 per cent of 
total charges assignable to passenger op- 
erating expenses, and any such rough calcula- 
tion is subject to criticism, but even if we 
discount these deficits by 50 per cent or more 
—and they should be discounted to some ex- 
tent in any realistic consideration of their 
practical effects—they still constitute a seri- 
ous drain upon the railroad industry, upon 
shippers of freight, and, indeed, upon the 
whole transportation economy of the country. 

Whether the passenger service deficit is 
over $700,000,000, as reported by the ICC, 
or only half that amount, or a still lesser 
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amount, it is a loss which no industry should 
be required to sustain, and a loss which may 
threaten the ability of the railroads to pro- 
vide transportation adequate to meet the 
needs of the commerce and the national de- 
fense of the United States. This is true be- 
cause the railroads are compelled to operate 
on a very small margin of profit, without 
much control over either income or outgo, 
and because they have demonstrated, more 
than once, how vital they are to the national 
economy and the national defense. 


UT this is enough to emphasize the im- 

portance of the railroad passenger 
deficit, which has been called “the most chal- 
lenging problem in the regulatory field.” ® 
I come now to the “legal problems.” 

When I was asked to talk to you on this 
subject, I demurred with the statement that 
the passenger deficit is primarily a political 
problem, as distinguished from a legal prob- 
lem, but I was informed that great scholars 
of the law, like you gentlemen, are not in- 
terested in the hard political facts of life but 
are concerned instead with the beautiful in- 
tricacies of abstract legal principles, and so 
—from this ivory tower—let me take you on 
a tour through some of the most complicated 
and confused legal principles which ever tor- 
tured the mind of a railroad lawyer. 

But first you should know how these cases 
arise. Although Congress in 1920 delegated 
to the Interstate Commerce Commission the 
authority to decide whether or not a railroad 
should be permitted to abandon all or part 
of its trackage, it has been generally assumed, 
and held, that power was reserved in the states 
to decide whether or not a particular passen- 
ger train, for example, may be discontinued 
for lack of adequate patronage and earnings, 
notwithstanding the continued operation of 
freight service over the same trackage. A 
case is now before the Interstate Commerce 
Commission in which this jurisdictional ques- 
tion will be reconsidered.* 


ILLS have been introduced in Congress 

which would give the Interstate Com- 
merce Commission power to override ad- 
verse state decisions in such cases.' But at 
the moment, a railroad which wishes to dis- 
continue the operation of an unprofitable 
passenger train generally must obtain author- 
ity to do so from a state commission. If relief 

















is denied by the state commission, an appeal 
generally may be taken through the state 
courts and thence, if certiorari is granted, to 
the Supreme Court of the United States. 
Until recently, it has been thought that relief 
also might be obtained through the federal 
courts, but this avenue was almost closed by 
a recent decision of the U. S. Supreme 
Court.6 Generally speaking, relief from an 
adverse state commission order, in a “train- 
off” case, must come through the state courts. 

In all such cases before state commissions 
the basic issue is whether or not “public con- 
venience and necessity’ (a much abused 
phrase) permit discontinuance of the par- 
ticular passenger train service under consid- 
eration. This somewhat vague standard makes 
room for countless political pressures, for 
spectacular performances by acrobatic ac- 
countants, for sophistry by a commissioner 
who seeks to justify a predetermined political 
opinion, for the admission of much irrelevant 
and incompetent evidence, and for other at- 
tributes of the administrative process which 
do not appeal to the true lawyer. But, theo- 
retically at least, the issue in such cases is 
whether the railroad should be permitted to 
cease operation of a particular passenger 
train, as prayed in its application, or whether 
the “public interest” (another much abused 
phrase) requires the continuance of such 
service. 


Te reach the jugular vein of this legal 
problem, I think we ought to get down 
to a case in which it is conceded, or estab- 
lished by competent evidence, that a particu- 
lar passenger train cannot be operated with- 
out sustaining an out-of-pocket loss, because 
the legal problem is thus sharply presented, 
and because it has been held, not infrequently, 
that a carrier can be required to sustain such 
out-of-pocket losses if public convenience and 
necessity, or the public interest, require such 
a sacrifice. 

The right to private property, and the prin- 
ciple that such property shall not be taken 
by the sovereign without due process, have 
been recognized generally since the Magna 
Charta. But the earliest English Law Tracts’ 
state a principle of the common law which 
was paraphrased over two hundred years later 
by our own Supreme Court, in Munn v. IIli- 
nois (1877) 94 US 113, 126, as follows: 


Property does become clothed with a 
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public interest when used in a manner to 
make it of public consequence, and affect 
the community at large. When, therefore, 
one devotes his property to a use in which 
the public has an interest, he, in effect, 
grants to the public an interest in that use, 
and must submit to be controlled by the 
public for the common good, to the extent 
of the interest he has thus created. He may 
withdraw his grant by discontinuing the 
use; but, so long as he maintains the use, 
he must submit to the control. 


Lord Ellenborough in Aldnutt v. Inglis, 
12 East 527, said in 1810: 


There is no doubt that the general prin- 
ciple is favored, both in law and justice, 
that every man may fix what price he 
pleases upon his own property, or the use 
of it; but if for a particular purpose the 
public have a right to resort to his premises 
and make use of them, and he have a 
monopoly in them for that purpose, if he 
will take the benefit of that monopoly, he 
must, as an equivalent, perform the duty 
attached to it on reasonable terms. 


O' course, in a broad sense, this is simply 
to say that when private property is 
devoted to a public use, it is subject to public 
regulation. No one questions that doctrine, 
but whether these sound principles can be 
stretched to validate a state order which re- 
quires continued operation of a railroad pas- 
senger train at an out-of-pocket loss, presents 
a different and more difficult question. It 
would serve no purpose to consider further 
the early English cases, or the extent to which 
the common law was changed or affected by 
the adoption of the Fourteenth Amendment 
to the Constitution of the United States. 

Some of our early cases squint in the direc- 
tion of a holding that such an order might 
have been invalid, even in the early days of 
railroading. For example, in Brooks-Scanlon 
Co. v. Louisiana R. Commission, 251 US 396, 
at page 399, PUR1920C 579, at page 581, 
the court said: 


A carrier cannot be compelled to carry 
on even a branch of business at a loss, 
much less the whole business of carriage. 


EE also Railroad Commission Cases 
(1886) 116 US 307, 325, 331, wherein 
the court said that “the state cannot require 
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a railroad corporation to carry persons or 
property without reward”; Dow v. Beidel- 
man (1888) 125 US 680, 689; Georgia R. 
& Banking Co. v. Smith (1888) 128 US 174, 
179; Chicago, M. & St. P. R. Co. v. Minne- 
sota (1890) 134 US 418, 458; Budd v. New 
York (1892) 143 US 517, 547, in which the 
court held that the state power over grain 
elevators and warehouses was not “a power 
to compel the doing of the services without 
reward”; and Smyth v. Ames (1898) 169 
US 466, 541, wherein the court said that 
“The state cannot justify unreasonably low 
rates for domestic transportation, considered 
alone, upon the ground that the carrier is 
earning large profits on its interstate busi- 


” 


ee 

In Northern P. R. Co. v. North Dakota 
ex rel McCue, 236 US 585, 595, PUR1915C 
277, 284, the court said: 


As a carrier for hire, it cannot be re- 
quired to carry persons or goods gratu- 
itously. The case would not be altered by 
the assertion that the public interest de- 
manded such carriage. 


Again at pages 595, 596 of 236 US and 
page 285 of PURI9I5C: 


The public interest cannot be invoked as 
a justification for demands which pass the 
limits of reasonable protection and seek 
to impose upon the carrier and its property 
burdens that are not incident to its engage- 
ment. In such a case it would be no answer 
to say that the carrier obtains from its 
entire intrastate business a return as to the 
sufficiency of which in the aggregate it is 
not entitled to complain. 


In Norfolk & W. R. Co. v. West Virginia, 
236 US 605, at pages 608, 609, PUR1915C 
293, at page 295, the court said: 


. . . the devotion of the property of the 
carrier to public use is qualified by the 
condition of the carrier’s undertaking that 
its services are to be performed for rea- 
sonable reward; and that the state may 
not select a... class of traffic, and... 
compel the carrier to transport it either 
at less than cost, or for a compensation 
that is merely nominal. 


ee most of the cases to which I 
have just referred involve the fixation 
of rates or charges for a public utility serv- 
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ice, as distinguished from the compulsory 
operation of a railroad passenger train, and 
although the quotations are, to that extent, 
somewhat out of context, the foregoing deci- 
sions would seem to suggest that a state order 
requiring continued operation of a passenger 
train at an out-of-pocket loss, might have 
been regarded—even in the early days of 
railroad operations—as an unconstitutional 
taking of railroad property, contrary to the 
provisions of the Fourteenth Amendment. 

But let me refer you to another group of 
cases, somewhat more directly in point, which 
hold in effect that such orders, at least at the 
time of their entry, did not violate the con- 
stitutional guaranties of due process, just 
compensation, and equal protection of the 
laws. 

In Atlantic Coast Line R. Co. v. North 
Carolina Corp. Commission, 206 US 1, de- 
cided in 1907, which involved an order re- 
quiring the railroad to provide passenger 
train service at less than cost, the court un- 
dertook to distinguish certain of the earlier 
cases involving rates and charges, such as 
Smyth v. Ames, supra, and said, at page 26: 


. . as the primal duty of a carrier is to 
furnish adequate facilities to the public, 
that duty may well be compelled, although, 
by doing so, as an incident some pecuniary 
— from rendering such service may re- 
sult. 


N Missouri P. R. Co. v. Kansas ex rel 
Taylor (1910) 216 US 262, the court 
considered a state order directing operation 
of a passenger train over a branch line with- 
in the state of Kansas. The court upheld the 
order against the railroad company as “a nec- 
essary consequence of the acceptance and 
continued enjoyment of its corporate rights” 
and went on to say (page 279): 


. it cannot be said that an order com- 
pelling the performance of such duty at 
a pecuniary loss is unreasonable. 


In Chesapeake & O. R. Co. v. West Vir- 
ginia Pub. Service Commission (1917) 242 
US 603, the court upheld an order of the 
West Virginia Public Service Commission 
requiring inauguration of certain branch-line 
passenger service. It was not entirely clear 
that the service would be unremunerative, 
and the court considered other facts, but at 
page 607 the court said: 
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One of the duties of a railroad company 
doing business as a common carrier is that 
of providing reasonably adequate facilities 
for serving the public. This duty arises out 
of the acceptance and enjoyment of the 
powers and privileges granted by the state, 
and endures so long as they are retained. 
It represents a part of what the company 
undertakes to do in return for them, and 
its performance cannot be avoided merely 
because it will be attended by some pe- 
cuniary loss. 


In Mississippi R. Commission v. Mobile 
& O. R. Co. 244 US 388, PURI9I7E 791, 
the court held invalid an order of the Missis- 
sippi commission directing restoration of 
certain passenger train service which had 
been discontinued by the carrier. This action 
apparently resulted from the precarious fi- 
nancial condition of the carrier, the small 
traveling population to be served, etc., but 
the court also said (page 391 of 244 US and 
page 793 of PUR1917E) that 


. regulation may extend in a proper 
case to requiring the running of trains in 
addition to those provided by the carrier, 
even where this may involve some pecu- 
niary loss. 


INCE these cases to which I have just re- 
ferred, the most recent of which was de- 
cided almost forty years ago, the Supreme 
Court of the United States has not consid- 
ered, on the merits, the important constitu- 
tional question of whether a state may com- 
pel a railroad to operate a passenger train 
at a loss.8 
This is a fact of the utmost significance 
because, as I shall try to show you, conditions 
have so changed in the past thirty or forty 
years that it is of no consequence now wheth- 
er certain of the older precedents were right 
or wrong, and likewise of no consequence 
that possible conflicts may appear in differ- 
ent groups of prior decisions. In other words, 
it may be conceded, arguendo, that prior to 
1920 or thereabouts a carrier could be re- 
quired, in a proper case, to continue the op- 
eration of a passenger train at a loss, but 
I suggest that such a decision, under present 
conditions, properly presented to the court, 
would be contrary to the provisions of the 
Fourteenth Amendment. In other words, if 
a railroad can now prove that the operation 
of a particular passenger train results in an 
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out-of-pocket loss, it is inconceivable to me 
that any court or commission, lawfully or 
properly, can compel its continued operation. 
Now, what are the changed conditions which 
prompt such a bold statement? 


N the first place, all of the older precedents 
rest upon the fundamental proposition that 

although a common carrier must submit to 
public control so long as it continues to ex- 
ercise its charter rights, and hence may be 
required to perform some service at a loss, 
it may avoid such losses, if it so desires, by 
surrendering its charter and discontinuing 
its operations. Prior to 1920 this provided a 
real alternative. But, as a practical matter 
and under modern conditions, this alternative 
no longer exists except in connection with 
the operations of a few very small railroads. 
Complete abandonment of a railroad is no 
longer a matter of right. Since 1920 a rail- 
road may abandon its operations, in whole or 
in part, only after having first obtained au- 
thority from the Interstate Commerce Com- 
mission. 

But, apart from this statutory requirement, 
the cold, hard fact is that under present con- 
ditions a major trunk-line railroad—of the 
type which performs over 90 per cent of the 
railroad service in this country—simply can- 
not as a practical matter surrender its charter 
and abandon its operations. Instead, as every- 
one knows who is familiar with railroad his- 
tory during the Great Depression, when a 
trunk-line railroad “goes broke” the stock- 
holders are liquidated in the bankruptcy 
courts, and the bondholders take over as the 
new owners, but the railroad, as a practical 
necessity, continues its operations. Thus, one 
of the cornerstones of the older precedents 
has crumbled, and one of the important rea- 
sons for the old rule has ceased to exist. 


M= important, however, is the fact that 

underlying the early precedents, which 
attempt to justify the compulsory perform- 
ance of unprofitable service by a common 
carrier, is the theory of a monopoly grant 
by the sovereign. You will recall the words 
of Lord Ellenborough in Aldnutt v. Inglis, 
supra, referring to a ferry operator, to the 
effect that 


. if for a particular purpose the pub- 
lic have a right to resort to his premises 
and make use of them, and he have a 


SEPTEMBER 30, 1954 








PUBLIC UTILITIES FORTNIGHTLY 


monopoly in them for that purpose, if he 
will take the benefit of that monopoly, he 
must, as an equivalent, perform the duty 
attached to it on reasonable terms. 


In the days prior to World War I, it must 
be conceded that the railroads enjoyed a sub- 
stantial monopoly in land transportation. The 
horse-drawn vehicle, often sunk in the mud, 
was the principal mode of land transport and 
the local passenger train was a practical ne- 
cessity. But what is the situation today? 

In 1916, the railroads of the United States 
furnished 98 per cent of the total intercity 
passenger miles, whereas, in 1950, the latest 
year for which total figures are available, the 
railroad proportion of total intercity passen- 
ger traffic was only 7.9 per cent.® 


n 1910, there were about 197 persons per 
motor vehicle in the United States; in 
1920, there were about eleven persons per 
motor vehicle in the United States; and in 
1947 there were only 3.8 persons per motor 
vehicle in the United States. Current statistics 
are not available, but upon the basis of an 
assumed national population of 160,000,000 
and 1951 motor vehicle registrations, exclud- 
ing publicly owned vehicles, of 51,291,597, it 
may be assumed reasonably that today a mo- 
tor vehicle is in operation for every three 
persons in the United States. 

A vast network of improved highways has 
been constructed throughout the United 
States during the past thirty-five or forty 
years. Highway statistics for the earlier years 
are fragmentary, but in 1921 only 387,000 
miles of rural roads were surfaced, whereas, 
by 1952, the total surfaced mileage of rural 
and municipal roads was 2,070,000 miles.” 
Of course, a substantial increase has occurred 
since 1952. 

But it is unnecessary to burden you with 
further statistics. Every schoolboy knows that 
the railroad monopoly of land transportation, 
which was another cornerstone of the earlier 
legal precedents, long since has disappeared. 
The rules must fall with the reasons which 
formerly supported them.” 


| psa and as a corollary to the trans- 
portation revolution which has occurred 
in this country, that much-abused phrase 
“public convenience and necessity” needs re- 
appraisal in the light of changed conditions. 
According to the authorities, the phrase 
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means an “urgent public need,” not the needs 
of “the individual or a number of indi- 
viduals.” Under present conditions, with over 
50,000,000 motor vehicles operating over 
more than 2,000,000 miles of improved high- 
ways in the United States, many of which 
parallel the lines of the railroad network, 
and considering the obvious convenience 
which inheres in the operation of the private 
automobile and the certificated motor carrier, 
can it now be said—as a matter of law— 
that an “urgent public need” exists for con- 
tinued operation of any railroad passenger 
train with patronage so slight that it cannot 
even earn its out-of-pocket cost? The ques- 
tion answers itself. 

Fortunately for the railroads, several re- 
cent court decisions recognize the need for 
a new judicial look at this important question 
in view of the changed conditions which have 
destroyed the foundations of the earlier legal 
precedents. I quote from a few of these cases: 


n Chicago B. & Q. R. Co. v. Illinois Com- 
merce Commission (1949) 82 F Supp 
368, 373, the court said: 


The passenger transportation revolution 
wrought by the private automobile and 
certificated bus, in connection with a vast 
system of improved highways, has not 
only resulted in transferring the radically 
larger proportion of the passenger trans- 
portation needs and services from the local 
railroad passenger train to the highway, 
but the convenience afforded by the pri- 
vate automobile in connection with said 
highways has so outmoded the local rail- 
road passenger train (exclusive of rail- 
road suburban service) as to cause said 
local train service to become an obsolete 
form of transportation. 


And at pages 377, 378, the court said: 


In determining whether public conven- 
ience and/or necessity requires the restora- 
tion of plaintiff’s local railroad passenger 
trains . . . the rules announced in older 
legal precedents established prior to the 
transportation revolution wrought by the 
national system of improved highways and 
the widespread use of the private automo- 
bile, the certificated bus and truck, are no 
longer applicable, inasmuch as the wide- 
spread use of the motor vehicle on said 
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highways not only destroyed the railroads’ 
former monopoly of the passenger trans- 
portation business, but it has also made 
the local railroad passenger train an ob- 
solete form of transportation. 


I“ Illinois C. R. Co. v. Illinois Commerce 
Commission (1951) 410 Ill 77, 101 NE2d 
588, at page 593, the court said: 


In determining questions of public con- 
venience and necessity today, consideration 
must be given to the fact that railroads 
no longer have a monopoly of transporta- 
tion. Older decisions, requiring the con- 
tinuance of particular passenger train serv- 
ices even though conducted at a loss, were 
rendered in a period when railroads pro- 
vided the principal source of land trans- 
portation. Horse-drawn vehicles provided 
little if any competition. Today, on the 
other hand, railroads are in competition 
with bus and truck lines as well as private 
automobiles traveling over a vast system 
of improved highways built, not by private 
capital as is the case with rail carriers, 
but by public expenditures. They are in 
competition also with government subsi- 
dized waterways and, in recent years, with 
the expanding activities of airlines. In the 
light of such changed conditions it is a 
duty of the carrier to seek, and of the 
regulatory agency to permit, elimination of 
uneconomic services no longer needed or 
used by the public to any substantial ex- 
tent. The reasons which originally may 
have provided justification for compulsory 
facilities maintained at substantial losses 
have largely disappeared today, rendering 
local train service in many cases an obso- 
lete form of transportation. Recognition 
of such factors by regulating bodies not 
only results in financial benefit to the rail- 
roads but, by eliminating unnecessary pas- 
senger train service, makes possible more 
economical transportation for the public 
on the trains which remain in substantial 
demand. 


R. Co. v. Oklahoma 


n St. Louis-S. F. 
I (1950) 204 Okla 432, 230 P2d 709, the 
supreme court of Oklahoma reviewed most 
of the earlier precedents to which I have re- 
ferred, explained why they cannot be applied 
under present conditions, and went on to say 
at page 715: 
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When a common carrier is called upon 
to alleviate a mere public inconvenience 
in the matter of transportation, the cost to 
be incurred thereby is of paramount im- 
portance. If the maintenance of facilities 
necessary to relieve the situation will re- 
sult in financial loss in performing the 
particular service wherein the inconven- 
ience arose, to require such facilities would 
be to take the carrier’s property without 
due process of law. 


See also Southern R. Co. v. South Caro- 
lina Pub. Service Commission (1940) 195 
SC 247, 10 SE2d 769; Arizona Corp. Com- 
mission v. Southern P. Co. (1940) 55 Ariz 
173, 99 P2d 702 ; Re Chicago, B. & Q. R. Co. 
(1950) 152 Neb 352, 41 NW2d 157; Chi- 
cago, B. & Q. R. Co. v. Nebraska State R. 
Commission (1950) 152 Neb 367, 41 NW2d 
165 ; Lynchburg Traffic Bureau v. Common- 
wealth of Virginia (1949) 189 Va 612, 54 
SE2d 66; Texas & N. O. R. Co. v. Texas 
R. Commission (TexCivApp 1949) 220 
SW2d 273. 


i i cases state the law as I think it is, 
and ought to be. They hold in effect that 
a state order which undertakes to compel 
continued operation of a railroad passenger 
train, which cannot be operated except at an 
out-of-pocket loss, is an unconstitutional 
taking of private property without due proc- 
ess of law. 

But notwithstanding all this, certain state 
commissions, and occasionally an appellate 
court, continue to rely upon the older prece- 
dents, and deny relief under such circum- 
stances.38 

The courts and state commissions ought 
not to close their eyes to conditions which 
are well known to everyone. A railroad com- 
pany has but limited powers of management. 
It has no final power to fix rates, therefore, 
little control over its revenue. Its control 
over expenses, particularly wages, is strictly 
limited. In managerial functions it is re- 
stricted by rules arising from contracts with 
powerful labor organizations. It is the duty 
of a carrier to seek, and the duty of courts 
and commissions to permit, the elimination of 
services no longer needed or used by the gen- 
eral public, which cannot be continued with- 
out pecuniary loss, Re Chicago, B. & Q. R. 
Co. (1950) 152 Neb 352, 41 NW2d 157, 164. 
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F the railroads, the state commissions, and 
the courts fulfill their duties in these re- 
spects, the railroad passenger deficit will 
gradually disappear ; better passenger serv- 
ice will be provided on trains which are 
needed; and the railroads will thus be able 
to provide better and more economical trans- 
portation for the commerce and defense of 
the nation. 

If they do not thus fulfill their duties, Con- 
gress must assert its paramount power over 
interstate commerce and take from the states 
the authority which they have so long exer- 


e 


cised over local passenger transportation 
service. In other words, if local political pres- 
sures continue to control the decisions of 
certain state commissions, and if certain of 
the state courts cannot or will not follow the 
lead of their more judicious and enlightened 
brethren, and recognize the changed condi- 
tions which have destroyed the foundation 
of the earlier decisions on this subject, power 
over local passenger train service, like the 
power over railroad line abandonments, must 
be lodged with the Interstate Commerce 
Commission. 
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utilities, particularly those in the transporta- 
tion field, is not a new one. Eighty-five years 
ago in Illinois C. R. Co. v. Welch, 52 Ill 183, 
188, the Illinois supreme court said: 
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It has become a matter of public notori- 
ety, and is evidenced by many of the rec- 
ords brought to this court, that juries may 
generally assess an amount of damages 
against railway corporations which, in simi- 
lar cases between individuals, would be 
considered unjust in the extreme. It is 
lamentable that the popular prejudice 
against these corporations should be so 
powerful as to taint the administration of 
justice, but we cannot close our eyes to 
the fact. When this becomes apparent, the 
courts: must interfere. However natural 
this prejudice, or however well deserved, 
it cannot be permitted to find expression 
in unjust verdicts. A railway company is 
entitled to, and must receive, the same 
measure of justice that is meted out in a 
suit between John Doe and Richard Roe. 


The court’s remarks are most interesting 
because even as the author of the opinion was 
struggling to overcome the effects of the 
prejudice, he nevertheless used the expression 
“however natural this prejudice, or however 
well deserved.” And while none of us here 
can speak with absolute authority based upon 
personal experience we know that in that 
day there was a “natural prejudice” against 
the public utilities of that period—the rail- 
roads, water companies, canal companies, and 
other of the forerunners of our present-day 
public utility organizations. The prejudice 
was a natural one because not only were those 
early utility companies for the most part 
owned by outside capital and hence not really 
representative of local interests, but they were 
also the largest of the business enterprises 
of that day ; more than that, by virtue of their 
franchises they enjoyed the special privileges 
and favors denied to most businesses. The 
American juror has always been one willing 
to reduce to a level of equality, if he can, the 
possessor of such special privilege. 


VEN so, in the earlier days, the common 
law rules of negligence applied fairly well 

in personal injury controversies which 
reached the courts. Those common law rules 
of negligence had been developed in non- 
industrial rural communities many, many 
years before, at a time when most parties liti- 
gant, whether they were individuals or busi- 
ness enterprises, stood on a plane of com- 
parative equality. The rules developed at a 


437 


time when it was an essential element of 
social philosophy that the individual himself 
bore a responsibility for making his own way 
in the world and that included the primary 
duty of watching out for his own safety as 
well as for the safety of others. The pater- 
nalistic notions that society should care for 
the individual did not prevail in that nine- 
teenth century day. The doctrine of con- 
tributory negligence came into existence as 
early as 1809.1 Assumption of risk seems to 
have arisen as a defense in master and servant 
cases first in 1837.2 It has been said that 
these rules were developed “to give maxi- 
mum freedom to expanding industry” in that 
early day.? For myself I doubt that there was 
any such conscious adoption of a capitalistic 
theory; my own view is that these defenses 
reflected the thought of that day that it was 
the man’s own responsibility to watch for 
his own safety and that he could not expect 
others to do for him what he was not willing 
to do for himself.* 

As we read the decisions of the courts of 
that day we find that reliance was placed on 
the doctrine of stare decisis. Perhaps in those 
days before annotated statutes, encyclopedias, 
key-numbered digests, and citators, it was 
harder work to find a case in point and per- 
haps the courts in those days gave the victory 
to the lawyer who was able to find a case 
in point in principle, if not on all fours on 
its facts as a reward for his diligence. 


A’ our industrial system developed, in most 
segments of industry the enactment of 
workmen’s compensation laws took out of 
negligence litigation the master and servant 
cases. Ultimately such statutes were adopted 
in all of the 48 states and in the areas con- 
trolled by federal legislation and with the 
exception of the cases under the Federal Em- 
ployer’s Liability Act, most master and 
servant litigation was taken away from the 
courts. I think the practical effect of this was 
to relieve, for the time being at least, the 
pressure that otherwise might have existed 
for a change in some of the basic rules of 
negligence action. The common law principles 
of negligence were fairly well adapted for the 
field of automobile accident cases which arose 
to take the place of the old master and servant 
cases as one of the principal active fields of 
negligence litigation. Thus for a long time 
into the twentieth century, negligence law 
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remained rather steady, adapting itself to 
meet any new conditions but generally con- 
sistent with old, well-established doctrines 
of negligence law developed by the courts 
through the years. 

True, there were developments in the law 
which eased the path of the plaintiff some- 
what. By statute or by judicial decision the 
burden of proof on the issue of contributory 
negligence was shifted to the defendant in 
a great many states. Comparative negligence 
statutes were adopted in some jurisdictions. 
The doctrine of “last clear chance” or the 
“humanitarian doctrine,” as it is called in 
some states, has a very appealing quality and 
it has had a mushroom-like growth in our sys- 
tem of negligence law. And over the years 
verdicts tended to grow in size, slowly at first 
but with increasing momentum as we came 
out of the depression years into the financially 
frantic years of World War IT. 


4 I ‘opay, however, we find ourselves in a 

changed world so far as personal injury 
litigation is concerned. Without any very 
clear understanding of how it has come about, 
those of us who determine the policy to be 
followed by our companies in personal in- 
jury litigation or who are actually handling 
the cases, find that we are paying out very 
substantial amounts of money on our clients’ 
behalf in the settlement of claims that would 
not have been seriously considered a few 
years ago and we are stunned at the verdicts 
and the opinions of reviewing courts in cases 
which ten or fifteen years ago we would con- 
fidently have expected would end in a directed 
verdict if, indeed, plaintiff’s counsel had the 
temerity to go so far as to embark on actual 
trial. 

Verdicts are spiraling upwards so rapid- 
ly that in the course of only a few years’ 
time, plaintiffs’ attorneys no longer speak of 
the “adequate award”; it is now the “more 
adequate award.” What we had been taught 
in law school or learned in our early years 
of practice were the accepted principles of 
negligence law, seem no longer to be applica- 
ble today. Judicial decisions of even recent 
vintage appear no longer to be persuasive. If 
the writer of today’s opinion does not brush 
them away as “not helpful” or as distin- 
guishable on some unimportant factual basis, 
he may ignore them altogether® and even the 
most emphatic petition for rehearing serves 


SEPTEMBER 30, 1954 


no other purpose than to provide an outlet for 
the losing lawyer’s outraged feelings. 

Just what is it that has caused this present- 
day trend of judicial decisions in the negli- 
gence field which falls with such particular 
weight on public utility defendants? 


THINK the most important single factor 

which contributed to the present trend of 
judicial decisions against corporate defend- 
ants and particularly, of course, the railroads, 
was the 1939 amendments to the Federal Em- 
ployer’s Liability Act.6 As I indicated before 
this portion of the verdant field of master and 
servant litigation had been spared the scythe 
of Workmen’s Compensation acts. Even so 
it had not been a very profitable field of 
litigation, at least not by today’s standards. 
The narrow definition of interstate commerce 
under the earlier decisions of the United 
States Supreme Court? rather closely limited 
the number of those who toiled in that field 
and the defense of assumption of risk, either 
under the guise of absence of negligence or in 
the more accurate use of the term,® was a 
potent defense in the field of railroad opera- 
tions which came within the scope of the 
statute. The 1939 amendments had two re- 
sults of far-reaching importance. In the first 
place, they broadened the scope of the statute 
to take in wide areas of railroad operations 
which had for many years been under work- 
men’s compensation statutes so that there 
were few, if any, current decisions upon negli- 
gence questions arising from operations of 
that character. In the second place the amend- 
ments obliterated “every vestige of the doc- 
trine of assumption of risk” “by whatever 
name it was called’”® leaving as the court said 
“for practical purposes only the question of 
whether the carrier was negligent and 
whether that negligence was the proximate 
cause of the injury.”2© Thus again a new field 
of negligence law was opened for decisions 
on questions of negligence and proximate 
cause where previously the defense of assump- 
tion of risk had made it unnecessary to con- 
sider and decide those other issues, 


pee these decisions involved a federal 
statute and questions of federal law upon 
which the Supreme Court of the United 
States had a final say, these FELA cases un- 
der the 1939 amendment from all over the 
country ultimately were channeled into a 
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single court which approached a field of law 
in which it was possible to adopt and make 
effective new principles of negligence law 
with an attitude of mind, made clear by 
vigorous dissenting opinions, that a majority 
of the members of that court intended to make 
present-day rules of negligence as close an 
approximation of the workmen’s compensa- 
tion principle of liability without fault in in- 
dustrially caused accidents as it was possible 
to do." The language of some judges sug- 

ests that the underlying theory of the ma- 
jority was to compel the railroads to adopt 
or submit to a workmen’s compensation 
statute on a federal scale for all of their em- 
ployees making “for all practical purposes, a 
railroad an insurer of its employees,’ but 
when taxed directly with this accusation the 
court denied it.!* 

Without attributing such a motive to the 
court it is, however, easy to see two other 
factors which underlie the thinking of courts 
and juries today why railroads and other 
industries should bear the costs of injuries 
resulting from their operations without par- 
ticular regard to old principles of negligence 
law based upon considerations of fault or 
carelessness. One of these factors is what one 
author has referred to as the “contagious prin- 
ciple of workmen’s compensation” ;* with 
workmen’s compensation statutes effective as 
to almost all other employees, certainly all 
of the employees of large industry, it is hard 
to persuade a jury no matter how carefully 
they may be cautioned and qualified on their 
voir dire examination, that a man hurt while 
at work is not entitled to be paid at least 
something by his employer. 


NYONE who has questioned juries after 
the argument of a case which he had 
vainly hoped and expected to win, knows 
that juries decide cases that way no matter 
how carefully they may have been instructed 
on that precise issue. And generally in other 
fields of litigation the “insurance principle” 
is uppermost in our modern-day thinking. 
Even we lawyers expect our automobile in- 
surance carriers to pay for the other fellow’s 
fender and, if there are personal injuries, to 
make some reasonable settlement for them, 
even though we honestly feel that the accident 
was due to no fault whatever on our own part. 
Unquestionably this has been a factor in the 
court’s thinking as it molded the doctrines of 
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liability in this newly opened field. The other 
theory is, of course, the familiar one that the 
cost of human damage, like the wear and tear 
of plants and machinery, should be carried by 
the industry as a part of the cost of doing 
business and spread over the cost of its 
products.¥ 

However alluring that theory may be and 
whether it is possible to include the costs of 
personal injury litigation in the selling price 
of goods in a competitive industry, we know 
that in the field of industries under govern- 
ment regulation, like public utilities, it is com- 
pletely unrealistic to believe that the mount- 
ing cost of today’s personal injury settlements 
and judgments will be reflected in increased 
rates for our companies’ services and prod- 
ucts before the tomorrow’s next and larger 
wave strikes us. For the past few years only 
the saving in excess profits taxes has enabled 
most industries to carry the cost of their per- 
sonal injury claims and tax savings are not 
going to be available for that purpose 
indefinitely. 


B: if these are the reasons which have 
influenced the trend of present-day per- 
sonal injury litigation, how have the changes 
been written into the law? Unless we know 
how the changing concepts of negligence law 
have manifested themselves, we cannot ex- 
pect to correct or even change the trend of 
the last fifteen years. The Supreme Court in- 
sists that it is adhering to the principles of 
negligence although skeptical dissenters chal- 
lenge this. What has happened to the basic 
principles of negligence in the last fifteen 
years? 

A classic definition of a cause of action for 
negligence is that set forth in Illinois C. R. 
Co. v. Oswald (1930) 338 Ill 270, 273: 


There are three essential elements in 
actionable negligence: First, a duty im- 
posed by law to exercise care in favor of 
the person for whose benefit the duty is 
imposed; second, the failure to perform 
that duty; and third, a consequent injury 
so connected with the failure to perform 
the duty that the failure is the proximate 
cause of the injury. 


If today’s defendant is a public utility it is 
not difficult to find the first element—the 
existence of the duty to exercise care ; in fact, 
the duty is commonly expressed in rather 
strong terms. In the railroad employee cases 
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the duty is to exercise reasonable care to pro- 
vide a reasonably safe place to work.'® In the 
carrier of passenger cases the duty is to ex- 
ercise the utmost or highest degree of care.!” 


“ the electricity cases “all that human care, 
skill, and vigilance can suggest is the de- 
gree of care required’”® and in the gas cases 
the company must take “every reasonable pre- 
caution suggested by experience and known 
danger of the escape of gas.”® In the motor 
truck and bus cases the familiar principle that 
“the greater the danger the greater the de- 
gree of care required” makes the duty to ex- 
ercise care mount in proportion to the speed 
and size of the vehicle just as under the laws 
of physics its momentum increases and any 
motorist who travels on today’s highways, be 
he judge or juror, will exact a high degree of 
care from the truck or bus company. These 
and other similar expressions by the courts 
leave little doubt as to the existence of the 
duty on the part of the defendant. 

It is with respect to the second element of 
actionable negligence that our modern courts 
seem to me to have become confused and lost 
their way. They have confused the duty to 
exercise care with a duty to prevent the acci- 
dent from happening at all. The duty to ex- 
ercise reasonable care to provide a reasonably 
safe place to work has been shortened in 
judicial decisions and even in approved in- 
structions to a duty “to provide a reasonably 
safe place to work’””° and if any employee is 
injured while at work, obviously the place of 
work has not been reasonably safe. Com- 
menting editorially upon Wilkerson v. Mc- 
Carthy (1949) 336 US 53, the American 
Bar Association Journal said: “It would 
seem now, in practical administration of the 
law, that negligence may be the failure 
of the interstate carrier to prevent the 
accident.” 


ND when the duty of the defendant is ex- 
pressed in terms of the “utmost care 
short of being an insurer” it is too easy for 
the court to say that if an accident has hap- 
pened, “utmost care” has not been exercised. 
If the test is “all that human care, skill, and 
vision can suggest” or “every reasonable pre- 
caution suggested by experience” then the in- 
genuity of the plaintiff’s lawyer in suggesting 
some other way that the work might be done 
or the utility operation performed supplies 
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the needed ingredient of negligence even 
though the suggested method is not one used 
in the industry or known to or approved by 
experts familiar with the problem. 

Perhaps as lawyers we have contributed in 
some measure to the court’s departure from 
the basic rules of negligence. We have argued 
that the manner in which an_ accident 
has occurred does not establish negligence 
whereas we might have been far better off 
and on sounder legal ground if we had em- 
phasized the care which had been taken to 
make the operation safe, in other words, if 
we had emphasized the defendant’s safety or 
accident prevention program rather than to 
have dwelt too much on the circumstances of 
the particular occurrence. 


UR courts today have also followed the 
lead of our federal Supreme Court in 
confusing the third element of actional negli- 
gence. Actually, FELA cases do not involve 
the doctrine of proximate cause as it is known 
in common law negligence. The language of 
the statute imposes liability if the injury is 
due “in whole or in part” to the negligence 
of the carrier and this is a very different prin- 
ciple than proximate cause, as some courts 
have pointed out. But other reviewing 
courts cite the opinions of the Supreme Court 
of the United States in FELA cases in their 
opinions in the FELA cases before them; 
then having been incorporated into the 
judicial reports of the particular jurisdiction 
in this manner, the cases are next cited in 
ordinary negligence actions and soon the 
changing concept of proximate cause perme- 
ates the entire field of negligence law. By 
the same process, the changing concept of 
breach of duty invades state law. 

What I have particular reference to is the 
Supreme Court’s abandonment of the long- 
settled rule that the plaintiff must prove the 
elements of his case by a preponderance of 
the evidence. It has long been the rule and 
the instruction is probably given in almost 
every personal injury case tried today, that 
the plaintiff must prove his case by a pre- 
ponderance of the evidence and if he has not 
so proved his case or if the evidence is evenly 
balanced or if the jury is unable to say on 
which side is the preponderance of the evi- 
dence, their verdict must be for the defendant. 
But in Lavender v. Kurn (1946) 327 US 
645, and in Tennant v. Peoria & Pekin Union 
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R. Co. (1944) 321 US 29, the Supreme 
Court held that it is no longer a valid criti- 
cism of a jury’s verdict that it is based on 
a choice between inferences equally permis- 
sible under the evidence—in other words that 
the plaintiff failed to prove the inference upon 
which he relied, by a preponderance of the 
evidence. Instead says the court: “The very 
essence of its [the jury’s] function is to select 
from among conflicting inferences and con- 
clusions that which it considers most reason- 
able.’’*4 


Presumably, the trial judge and cer- 
tainly the reviewing court under these de- 
cisions cannot hold the jury to the duty im- 
posed by the familiar and traditional instruc- 
tion nor correct what seems clearly a mis- 
taken choice by the jury. 


HIS brings me to the last observation of 

the present trend of personal injury liti- 
gation—the changing concept of the relative 
functions of court and jury. Opinions of our 
reviewing courts are replete with references 
to “the historic function of the jury.” But 
these decisions altogether ignore the historic 
function of the trial judge and the reviewing 
court. 


The constitutional right to a trial by 
jury is not to a trial by jury alone, but to 
a trial by a court and jury. The trial judge 
is not a mere referee passing only on ques- 
tions of the admissibility of evidence; he has 
the power and the duty to control the verdict 
of the jury, to set it aside in its entirety, if 
there is not sufficient evidence to support it, or 
to grant a new trial if the verdict is against the 
preponderance of the evidence.** He has the 
power and the duty to control the amount 
of the verdict and to set aside excessive ver- 
dicts or to require remittiturs as a condition 
of denying a motion for new trial.2” These 
are the historic and constitutional functions 
of a trial judge, and in a somewhat lesser de- 
gree, varying in different jurisdictions, of the 
judges of our reviewing courts. They are 
a basic characteristic of our system of juris- 
prudence and an essential element of the sys- 
tem of justice as administered by our courts. 
The training and experience of the judge are 
intended as an offset to the jury’s inexperi- 
ence ; his knowledge of legal principles is the 
counterbalance against the jury’s sympathy 
or prejudice. Many trial judges attempt to 
discharge this function faithfully. Mr. Justice 


441 


Frankfurter has aptly stated the alternative: 


The easy but timid way out for a trial 
judge is to leave all cases tried to a jury 
for jury determination, but in so doing he 
fails in his duty to take a case from the 
jury when the evidence would not warrant 
a verdict by it. A timid judge, like a biased 
judge, is intrinsically a lawless judge.® 


We do not want timid and lawless judges 
either in our trial courts or in our reviewing 
courts. We want judges who will perform 
their function honestly and competently and 
without partiality. 


ucH of the recent restrictions upon the 
power of trial judges and reviewing 
courts to interfere with a jury’s verdict in 
negligence actions has been predicated upon 
a notion that it is an unconstitutional depriva- 
tion of the right of trial by jury for a trial 
judge or an appellate court to set aside a 
jury’s determination of fact in a negligence 
case. 

But these cases do not involve any ques- 
tion of constitutional law; the questions 
presented involve only a determination of 
questions of negligence law: Has the plaintiff 
made out a prima facie or a sufficient case to 
go to the jury? If he has, then under the 
accepted principles of negligence law his case 
should go to the jury; if he has not, then it is 
the duty of the court to take the case away 
from the jury. 

And if the issue is to be discussed in terms 
of constitutional provisions it is important to 
bear in mind that the Seventh Amendment to 
our federal Constitution and the correspond- 
ing provisions of our state constitutions are 
not the only provisions which relate to the 
conduct of litigation. There are the due 
process clauses which are intended to provide 
not only that judicial proceedings be con- 
ducted in an orderly and proper manner but 
also that the result of the trial shall be funda- 
mentally a just result ; there is the equal pro- 
tection of the laws clause guaranteeing cor- 
porate defendants as fair a trial as an in- 
dividual plaintiff or an individual defendant. 
We must emphasize these constitutional prin- 
ciples, as well as the right to trial by jury 
if we are to change or correct the trend of 
current judicial decisions, and to protect 
our clients against unjust or unwarranted 
verdicts. 
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HAT can we do about the trend that 

has set in so unmistakably in the last 
decade and a half? I will not repeat here what 
I have argued for on other occasions but to 
seemingly little avail: that the railroads of 
the country must recognize the need for a 
Federal Workmen’s Compensation Act appli- 
cable to their interstate employees before the 
current flood of employee personal injury liti- 
gation engulfs the railroads financially and 
erodes the basic structure of our common law 
rules of negligence. A clearer recognition of 
the basic fallacy in much of present-day legal 
thinking, and a return to fundamental prin- 
ciples may lead to sounder opinions. 


Repeated emphasis upon the traditional 
and constitutional functions of the trial judge 
and the reviewing courts to correct unjust 
and unwarranted verdicts may result in a 
general reawakening of our judicial con- 
sciousness, 

But unless we stand far enough back 
from individual opinions to see where they 
are leading us, or as the old expression 
goes, see the woods rather than the trees, 
we will not recognize the way out or the way 
to correct the erroneous concepts which have 
crept into negligence law today and which so 
seriously affect the financial stability of the 
regulated public utilities. 
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Modern Approach to Rate Case Preparation from a 
Management Point of View 
By R. G. RINCLIFFE* 


AM happy to be with you, and your invi- 

tation to participate in this panel discus- 
sion on the modern approach to the prepara- 
tion and trial of a public utility rate case is 
appreciated. Since I am not a lawyer, I shall 
not try to talk about the subject from the 
standpoint of legal procedure. However, I 
welcome the opportunity to discuss the broad 
responsibilities of all utility men in the field 
of sound rate regulation. 

First, I would like to stress that, in my 
opinion, good service and good public rela- 
tions are the cornerstones on which any suc- 
cessful rate case is based. A company that 
has earned a reputation for integrity, through 
years of honest effort to provide good service 
at a fair price, takes on a character that af- 
fects all its dealings, not only in a formal rate 
case, but in any relations with the public, 
the regulatory agencies, or the courts. What 
our friends and neighbors think of us as a 
public service company has a great bearing 
on the way in which rate cases are received. 

It is my firm conviction that the prepara- 
tion of a rate case begins with development 
of the facts, and the presentation of these 
facts to the public. This should be done long 
before the case reaches the trial stage. If a 
rate increase is warranted, the facts should 
speak for themselves and be made known to 
the public. Experience has shown that an in- 
formed public is usually a reasonable one. 


Managerial Responsibility 


pene speaking, utility executives have 
a threefold responsibility—to customers, 
to employees, and to investors. They must 
constantly be on the alert to see that all these 
interests are equitably served. Customers 
must be given adequate service at reasonable 
rates; employees are entitled to fair wages 
and good working conditions ; and investors 
must be assured protection of capital and a 
fair return on their investment. This should 
be the objective of good operations and sound 
regulation, and when this condition has been 
achieved you have an ideal situation. 


*President, Philadelphia Electric Company, Phila- 
delphia, Pennsylvania. 


Customers are aware of rising costs but 
often do not realize that our housekeeping 
problem is basically the same as theirs—an 
honest effort to maintain a good standard of 
living. Utility managements should make 
every effort to absorb higher costs without 
recourse to rate increases. This has been ac- 
complished by advances in engineering de- 
sign, promotion of expanding uses of service 
by new and existing customers, and constant 
efforts to improve operating performance 
and methods. These policies have made it pos- 
sible to meet a steadily rising wage trend for 
employees. We are convinced that the willing- 
ness to pay good wages and to maintain good 
working conditions is returned by increased 
labor efficiency and better service to cus- 
tomers. 

At the same time, if we are to render the 
kind of service that is expected of us, we must 
be able to attract capital on reasonable terms. 
The only practical way to accomplish this is 
to give the people who put their savings in 
public utilities the assurance of a safe invest- 
ment that will produce a reasonable and 
steady income. Only then will they continue 
to invest the large sums needed to provide 
for the increasing consumer demands. 


Departmental Responsibilities 


make this broad managerial policy ef- 
fective, it is important that there be a 
continuing research program, to check and 
report to management on the adequacy of the 
rates for the several classes of service. If 
they are inadequate, management must then 
decide whether or not to seek a rate adjust- 
ment. 

Once the decision is made, the chairman of 
the state public utility commission should be 
the first person outside the company to be so 
advised. Then, in line with the modern ap- 
proach of keeping the public fully informed, 
the company should assume the responsibility 
of releasing the facts to the customers, and to 
the molders of public opinion such as news- 
paper editors, business heads, civic and 
political leaders. From that point on, it is the 
teamwork of the legal, rate, financial, public 
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relations, and sales departments, and the en- 
tire executive staff to develop and publicize 
one story—the facts of the situation. 


Competitive Status of the Industry 


HE utility business operates in a “twi- 

light” zone between public monopoly 
and competitive enterprise. We are charged 
with the responsibility of serving all the pub- 
lic on what is generally considered a noncom- 
petitive basis. However, it is well known that 
regulation performs basically the same func- 
tions in the utility field that competition does 
in other business enterprises. 

Furthermore, in many of the applications 
of our services covering a large portion of 
revenues, we actually have real competition 
—yjust as keen as that experienced by manu- 
facturing companies. In the city of Phila- 
delphia, we serve electricity in competition 
with gas for many residential appliance and 
industrial uses. With respect to our large in- 
dustrial electric customers, we compete with 
their own generating facilities, and in our 
suburban territory, where we supply gas, we 
are continually aware of the competition of 
coal and oil as fuels for heating. These fac- 
tors remove us from the “pure” monopoly 
classification and, even without regulation, 


would provide a real deterrent to pricing our 
services out of the market. 


Public Relations 


nN I mentioned earlier, one of the first es- 
sentials in the preparation of a rate 
case is to make the facts known to the public. 
In our case, most of our 8,400 employees are 
also customers, and one in three is also a 
stockholder. We thus have a nucleus of sev- 
eral thousand families who are affected by, 
and therefore conversant with all three major 
facets of our responsibility. 

Our customer relations staff prepares full 
information and question-and-answer ma- 
terial for use of our employees, so that they 
may fully understand the need for the rate 
increase. For if the public is going to accept 
the necessity of a rate increase, it must first 
be understood and accepted by our own em- 
ployees who are constantly dealing with the 
public. 

These personal contacts by employees, 
coupled with releases through the news chan- 
conceived or poorly prepared cases. It is up 
to the company to pave the way for necessary 
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nels and special advertisements, all provide 
an effective means of creating a sympathetic 
public understanding—as a forerunner to the 
formal rate proceedings. 


Rate Base and Rate of Return 


\ Ye happen to operate in a “fair value” 
state which gives more recognition to 


changing economic factors than is accorded 
under some other methods of rate base de- 
termination, such as the depreciated original 
cost theory. But, even with the “fair value” 
rule as law, it is important that all groups, 
customers, investors, and employees, have a 
clear understanding of the effect of inflation 
on their own finances in the last decade, so 
that they can appreciate the problems facing 
utility companies in meeting inflationary 
forces. 

In determining the proper rate of return, 
the cost of money (that is, the composite in- 
terest and dividend cost of bonds, preferred 
stocks, and common stocks) establishes a 
floor, but the allowable return should provide 
some margin over and above this minimum. 
This is a proper safeguard to provide for un- 
foreseen contingencies, to encourage and 
facilitate the maintenance of a conservative 
capital structure, and to provide some incen- 
tive compensation for managerial efficiency. 
Furthermore, it is of advantage to ratepayers 
as well as investors that a utility be allowed 
a rate of return: which will permit sound 
financing. 

In the last analysis, a reasonable rate base 
and fair rate of return are merely tools for 
obtaining proper recognition of ever-chang- 
ing economic factors, in an effort to assure 
equitable treatment to all parties concerned— 
the public, the employees, and the stockhold- 
ers. By adhering to a middle ground and not 
squeezing for the last dollar on the rate base 
or rate of return, a company can acquire a 
reputation for reasonableness and fairness 
which is most helpful in its relations with the 
public and the regulatory commissions. 


Conclusions 


N concluding these remarks, let me em- 
phasize that cases are won or lost in the 
preparation. We cannot expect commissions 
to pull our chestnuts out of the fire on poorly 
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rate changes long before the formal proceed- 
ings are begun; first through adhering to 
standards of reasonableness, and second 
through a comprehensive program for de- 
veloping public understanding and acceptance 
in the ways that I have discussed. Then, when 
the time comes for the formal proceedings, 
management and counsel have a joint re- 
sponsibility to see that adequate, competent, 
and relevant testimony is developed—con- 
sistent with the facts previously disseminated 
to the public and with the standards and re- 


quirements of the commission having juris- 
diction. 


ben are the important points, in the 
viewpoint of at least one utility man- 
agement, which should be borne in mind in 
developing effective techniques for the prepa- 
ration and trial of a rate case. 

Mr. Chairman, it has been a pleasure and 
privilege to have been on the program of your 
section, and I thank you all for your kind 
attention. 





Modern Approach to Rate Case Preparation from a 
Regulatory Point of View 


By RAY O. MARTIN* 


R, CHAIRMAN, and gentlemen, it is an 

honor for me to address this meeting. 
Not being a profound student of the law it 
was with some trepidation that I accepted 
your kind invitation to take part in this con- 
vention of the American Bar Association. 
However, in the interest of good utility regu- 
lation there are a few points I would like to 
discuss. 

My colleagues on the Ohio commission may 
or may not agree with me. Furthermore, my 
comments are based upon cases decided by 
our commission, by other regulatory bodies, 
and studies I have been able to make. They 
are not in any way founded upon cases now 
pending before our commission. 

To understand the importance of the mod- 
ern-day rate case from the regulatory side of 
the picture, the past history of the economic 
facts in the public utility industry leading up 
to the filing of an application for a rate in- 
crease should be briefly reviewed. 

Prior to 1945 there were comparatively 
few rate cases. The utility companies were 
expanding slowly. Their demands for new 
capital were rare. The capital needs were 
small, and could be met out of reserves or 
surplus. Money market changes because of 
these conditions had little or no effect upon 
them, 

At the end of World War II an increased 
demand was placed upon the utility companies 
by the individual consumers. Just think back 
a few years and you will realize that the thou- 
sands of new homes being built, the increased 


*Member, Ohio Public Utilities Commission. 
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use of utility services by existing customers, 
and the industrial and commercial expansion 
all combined resulted in demands placed upon 
the supplying companies which were far 
greater than anticipated. The supply of power 
was limited. Thousands of telephone sub- 
scribers in each state were waiting for service. 
There was not enough gas to safely permit 
new space-heating customers to be attached 
on an unlimited basis. 


"Ea satisfy this pent-up demand, each pub- 
lic utility company was required to ob- 
tain and spend vast amounts of new capital 
for improvements. After borrowing all of the 
money that capital structures would support, 
selling all the stock that could be sold, and 
using what surplus could be plowed back into 
plant, the utility companies of this nation 
eventually found themselves facing the situa- 
tion that without additional earnings no more 
loans could be made, no more stock could be 
sold, and there was no more surplus to be 
dedicated to the public use. After the 
termination of hostilities increasing material 
prices and labor costs added to operating 
difficulties. The inevitable conclusion was 
finally reached that the only answer was in- 
creased rates. This was an absolute necessity 
if the construction program planned at the 
war's end was to go forward. 

In 1948 the flood of cases started and it 
shows no sign of letting up in any material 
manner. From that date to the present time 
every commission has been deluged with 
service complaints, financing matters, and 
rate cases. 
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To give you an idea of what this activity 
involved, your attention is invited to the fact 
that telephone utilities in Ohio increased their 
total net investment from $325,000,000 in 
1944 to $724,000,000 at the end of 1953. This 
amounts to a net increase of $398,000,000 or 
122 per cent above what it was in 1944, In 
the electric field in our state the 1944 figure 
was $820,000,000 against $1,739,000,000 for 
1953, or an increase of 111 per cent over 1944, 
which in dollars amounted to $918,000,000. 
As for our gas companies, the comparable 
figures are $234,000,000 against $440,000,- 
000, which shows an increase since 1944 of 
$205,000,000 or an 87 per cent addition. 


gem of the reasons for these unprecedented 

increases can be readily understood when 
it is realized that the total number of Ohio 
telephone stations in 1945 was 1,660,000 
against 2,954,000 in 1953. The electric cus- 
tomers increased from 1,647,000 in 1945 to 
2,358,000 in 1953. In the gas industry com- 
parable figures are 1,314,000 in 1945 against 
1,647,000 in 1953. The gas figures, however, 
do not reflect the increased usage brought 
about by already connected customers con- 
verting their heating systems to gas heat from 
some other type of fuel. In this field a better 
comparison can be made if it is realized that 
the total gas sold in Ohio was 171,130,000 
Mcf in 1944 as against 409,550,000 Mef in 
1953. 

In Ohio last year $775,000,000 was spent 
for capital improvements by the power, tele- 
phone, and gas industries. This year those 
same industries will spend $600,000,000, of 
which $500,000,000 must be raised from out- 
side sources. It should be noted that much 
of the difference in these budgets is attribut- 
able to the fact that last year the Ohio Valley 
Electric Corporation, which will supply the 
energy for Ohio’s atomic energy plant now 
being built, was started. Next year the de- 
mand for new capital is the same. Our Ohio 
companies are tentatively budgeting another 
$600,000,000, with $500,000,000 to be raised 
by the sale of bonds or stock to meet the de- 
mands of our Ohio consumers. The end still 
is not in sight. 


EFORE 1948 processing, hearing, and final- 

ly deciding an application for a rate in- 
crease were done in a more or less lackadai- 
sical manner. Time was not too important. 
With little or no demands being made by the 


SEPTEMBER 30, 1954 


PUBLIC UTILITIES FORTNIGHTLY 





utility industry for new capital, changes in 
the money market meant very little to any 
commission or utility company management. 
But since 1948 the pace has changed. Now 
these considerations have become most vital 
in the rate problem. Through the experience 
of hard knocks we learned in Ohio that by 
delaying decisions in rate matters when earn- 
ings of the applicant company were low re- 
sulted in either increased financing charges 
or delayed financing awaiting better market 
conditions, This all was to the detriment of 
the public service rendered to the people of 
our state. 

Since 1948, rate cases have assumed un- 
precedented importance. This type of litiga- 
tion so little resorted to previously now is 
occurring frequently. It has become a very 
technical proceeding. Gone is the “hit-and- 
miss” approach of the previous years. In its 
place we find a field of law that probably has 
no equal when it comes to the number of 
professions and skills that are represented 
in the trial of rate issues. Reflection will call 
to your mind the importance of the role that 
you gentlemen as members of the legal pro- 
fession play in this type of case. 


¥ should also be noted that without the 
engineers many of the problems of valua- 
tion and service would remain unanswered. 
The accountants and auditors must add their 
knowledge to the common pool if an intelli- 
gent answer is to be reached. The financial 
experts and economic advisers must be leaned 
upon in determining the cost of capital and 
the advisability of financing. The statisticians 
and analysts must lend the skills of their 
calling. 

The modern rate case facing any commis- 
sion today is a complex proceeding and shows 
signs of becoming more intricate. We should 
all strive for simplicity if this complexity is 
to be kept at the minimum. 

I urge counsel for both applicant and 
protestant alike to approach their problems 
with a view of being as concise and direct as 
is possible. 

It is readily granted that the use of 
the words “simplicity” and “conciseness” are 
used in a relative sense, because any rate 
application in its most simple form involves 
complex issues. Whether you represent an 
applicant company or a protestant you should 
make your respective points brief and clear. 
From the truck loads of exhibits which go 
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into many cases I have strongly suspected 
that many of you gentlemen are charging 
your fees on the basis of tons of paper de- 
livered. This practice is good for the financial 
well-being of the paper supply houses and 
may account for the high cost of paper today. 

All the exhibits and the testimony offered 
in each case should be as clear and under- 
standable as you can make them. I dare say 
that there have been few exhibits submitted 
or little testimony given which could not have 
been improved in this respect if a little more 
time and thought had been spent upon them. 
In this regard it seems to me that many times 
much of the material contained in exhibits 
should be left in work papers. They could 
be kept on hand for reference if anyone dur- 
ing the hearing calls for it rather than clutter- 
ing up a long record with it in exhibit form. 


I“ order to simplify a rate proceeding I sug- 
gest that the applicant wherever possible 
make enough copies of the exhibits filed with 
the application so that anyone interested in 
the matter may have one if he desires, Fre- 
quently only enough of these exhibits are 
made to satisfy the statutory requirements as 
far as service is concerned. If protestants in- 
tervene in such proceeding they are told that 
no copies are available and they must make a 
trip to the commission’s office to view the 
exhibits. 

I readily agree that as far as the legal 
requirements are concerned additional copies 
are not required but much time and effort 
can be saved by the protestant, the applicant, 
and the commission if copies are available 
in the early stage of the case for everyone 
concerned to study. 

There is no hard-and-fast rule which can 
be suggested on simplification. What could 
be eliminated in one case perhaps could not 
be taken out of another. Where one man feels 
that an exhibit could be simplified another 
might disagree. I merely want to suggest 
that regardless of how many theories are ad- 
vanced, or how many exhibits are submitted, 
or how many witnesses testify, the commis- 
sion hearing the case must cut to the heart of 
the problem and determine how much money 
the applicant company needs to discharge its 
duties to the public. Any evidence which does 
not directly bear upon that question is imma- 
terial and does not help a commission in ar- 
riving at a just decision. 
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HE second point to which your attention 

is invited is that an application for a rate 
increase should be promptly processed, heard, 
and decided. 

As far as processing by the staff is con- 
cerned, every report and all of the previous 
checks and investigations which are already 
on hand should be thoroughly used and 
checked before more valuable time is wasted 
by repeating over and over again some in- 
vestigative process. For example, in Ohio 
practically every public utility company in 
our state has had two or three rate increases 
in the past several years. In the earlier cases 
the inventories and valuations were minutely 
checked by our engineering staff. The capital 
expenditures are audited periodically by the 
accounting staff. In addition, sometimes 
checks of the entire property have been made 
in the case of small companies in connection 
with service complaints. Under such condi- 
tions our commission in the past has fre- 
quently dispensed with the time-consuming 
process of completely checking and arriving 
at a new priced-out inventory and appraisal 
when new applications were filed. In the past 
our staff took months and years in some cases 
to complete its investigation. 


ITH the log jam of cases, the increased 
demands of the public for service, and 
the resultant increases in the expenditures to 
meet those demands, something had to be done 
to speed up our checking procedures and 
eliminate some of the regulatory lag. It was 
apparent that the long delays occasioned by 
months and months of minutely checking in- 
ventories in a rate application could do severe 
damage to the credit position of an applicant 
company, which would ultimately reflect in 
poor service and additional cost to the sub- 
scriber. The commission’s efficiency had to 
be increased or the regulatory processes in 
our state would have broken down. By using 
all of the records and investigations pre- 
viously made, applying price indices and 
trending costs the commission evolved a pro- 
cedure which it felt was sufficient to test the 
reasonableness and accuracy of the ap- 
plicant’s figures. As a result, at least up to 
now, the Ohio commission has been able to 
process a rate application in a matter of weeks 
instead of months and years. 
The staff of any commission should never 
be permitted or ordered to investigate merely 
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for the sake of delaying a final hearing on the 
issues. 


nN for preparation, it seems to me that ap- 
plicant companies and proteStants alike 
do not make full use of the many annual 
reports, the results of previous investigations, 
and the supporting work papers which are on 
file in the offices of most commissions. I sug- 
gest to both applicant and protestants that 
much investigative time may be saved if the 
accounting and engineering staffs of a com- 
mission are consulted on your various prob- 
lems. 

For example, if a protestant city would 
send one of its engineers or accountants or 
both to the office of the Ohio commission, I 
am sure that much of the basic information 
which they desire to check on a rate applica- 
tion is either already on file before the ap- 
plication is filed, or will be before the secre- 
tary’s report is sent out. Many tedious hours 
of preliminary investigation could be saved 
if this procedure was followed. The records 
of most all commissions are public records 
open to anybody’s inspection. I am sure that 
any commission’s staff will gladly show and 
explain all its reports and recommendations. 

A commission if it is properly fulfilling its 
duties should promptly hear and decide a rate 
application. There should be no procrastina- 
tion or trying to avoid responsibility. Any 
application for a continuance made solely for 
the purpose of delaying the final adjudication 
should never be knowingly tolerated. How- 
ever, the commission must be sure that 
protestants have had sufficient time within 
which to prepare their defenses. If such time 
has not been afforded them a reasonable con- 
tinuance should be granted; otherwise, 
protestants have not been given the full pro- 
tection of our laws—they will not have been 
given a fair hearing. 


; = reason for requiring a prompt hear- 
ing and decision is that if an existing 
rate is unreasonable and confiscatory then the 
situation should be promptly remedied by the 
commission if both federal and state constitu- 
tions are to be obeyed. A deliberate delay on 
the part of a commission or a protestant could 
amount to confiscation. 

Another reason for hearing and promptly 
deciding a rate increase case is that in fair- 
ness to both applicant and protestant the mat- 
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ter should be decided while the evidence is 
fresh in everybody’s mind. If delays occur a 
great deal of time must be spent in re-ex- 
amining the record. This is an unnecessary 
waste of time. 

The third and last thing I want to discuss 
with you is the importance from the commis- 
sion’s point of view of deciding a case based 
on the evidence in the record and the ap- 
plicable law. 

Let us assume that X company applies for 
an increase in its rates. Immediately upon the 
filing of the application before any examina- 
tion of facts is made there are the usual 
demagogic statements in the press that ap- 
plicant is guilty of gouging the public. Then 
assume that the usual petitions are circulated 
in which the increased rates are denounced. 
Further assume that it is time for a municipal 
or state election which will produce more ac- 
cusations without investigation of whether 
the facts alleged are true or not. In other 
words, assume all the pressure present in 
most every case. There are motions made to 
delay the hearing. Then the case comes on 
for hearing and assume that the applicant 
clearly proves that the presently charged rates 
are confiscatory and unreasonable, that it 
must sell more bonds or stock to complete 
a construction program which is necessary to 
meet the increased demands of the public. 
Also assume that since the last rate increase 
approved, the applicant has experienced the 
usual increases in cost of labor and material. 
Assume further that the protestant’s evidence 
does not in any material way break down the 
evidence submitted by applicant. 


HE commission must make its decision. 

It can travel one of two routes in dis- 
posing of this complex matter. The first, and 
perhaps the easier, is to arrive at the desired 
result—either denial or approval—and then 
rationalize its decision. The second approach 
is for the commission to weigh all of the evi- 
dence offered by both applicant and protestant 
and then based upon the applicable law arrive 
at the decision regardless of whom it hurts. 


Whichever method the commission uses is 
likely to produce very diversified results. One 
method could be detrimental—the other good. 

Assume that the commission, regardless of 
the record, is swayed by the demagoguery 
and the outside pressure and decides to deny 
the application and then rationalizes its de- 
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cision. It will momentarily be very popular 
in some segments of the press. It might be 
able to command some votes. But what is go- 
ing to happen to the service which this com- 
pany renders to the public? The company, if 
it has sufficient surplus, may be able to 
weather the storm for a while but eventually 
after its surplus is exhausted something has 
to give. It will have to curtail its service. Its 
construction program will have to be delayed 
or stopped until such time as its earnings are 
sufficient to create a demand for its bonds or 
stocks, or a bank is willing to make a loan. 


Ox the other hand, if the commission 
adopts the second approach and ap- 
proves the rates applied for, it will be accused 
of being proutility. It will be vilified and 
slandered in some segments of the press. Pos- 
sibly it will also irritate some voters to the 
point that they will change their votes in 
protest. All of these things will be done with- 
out realizing that it was necessary in the pub- 
lic interest to grant the increase, because 
without proper earnings the applicant could 
not long continue to meet the demands of the 
public. Or if it did finance its program its cost 
of money would be higher, which eventually 
would mean increased rates which the public 
would have to pay. 

A perusal of the public utility regulatory 
statutes of any state will indicate that the 
legislature had a threefold purpose as its 
legislative objective: (1) that the people be 
furnished with all of the reasonable utility 
service needed at a just rate; (2) that the 
utility company supplying such service be 
permitted to earn a fair rate of return which 
shall be sufficient to allow it to attract capital 
ona sound basis in order that it might expand 
its service to meet the increasing demands of 
the public; (3) the general welfare and pub- 
lic good of the state in that when the first two 
objectives are accomplished the possibilities 
of commercial, industrial, and residential 
growth within the state boundaries are en- 
hanced. Upon reflection it is obvious, gen- 
erally speaking, that a state legislature in- 
tended in the public interest that its utility 
regulatory body should constructively regu- 
late the companies which come under its 
jurisdiction. 
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HIs analysis also shows that the various 

legislatures throughout the country have 
given to their commissions the power of life 
or death—financially speaking—over the 
companies they regulate. This is a fearsome 
trust when it is realized that the beneficiaries 
of this responsibility are the public. We must 
see to it that the consumers do not pay unjust 
rates and we must also see to it that the sup- 
plying company is strong enough to meet the 
demands of the public for service as cheaply 
as possible. 

Regulatory commissions today are going 
through trying times. Between increased de- 
mands of the public and our inflated economy, 
a commission that desires to fully perform its 
duty must make some difficult decisions. It 
must realize that what it does is not pleasant 
but is necessary if the constructive program 
demanded by the legislature of its state is 
carried out. It must also steel itself to the 
realization that if it allows itself to be swayed 
by demagoguery, and does not make its de- 
cisions based upon the record and the ap- 
plicable law, it is ignoring the guideposts set 
up by its state’s legislative body and is not 
constructively regulating the companies with- 
in its jurisdiction. On the contrary, such a 
commission will destroy the public service in 
its state. Destruction by regulation was never 
intended by the legislature. 


o sum up, I urge you all to strive always 

for simplicity and conciseness wherever 
possible and remember that a modern com- 
mission must promptly process, hear, and de- 
cide rate applications even though at times it 
may be a difficult task. 

It should also be remembered that a con- 
scientious commission in performing the 
duties entrusted to it must approach its de- 
cisions with clear thinking and never lose 
sight of the main issue; namely, what is 
necessary for a company to continue to meet 
its obligations. In the interest of the public 
it must have a full realization of its duties 
and perform those duties with a dedicated 
sense of responsibility for the public service 
over which it stands guard. Even though un- 
pleasant at times it must approach its de- 
cisions with an unshakable resolution to abide 
by the evidence in the record and the ap- 
plicable law. 
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A Modern Rate Case from the Public Viewpoint 
By ROGER ARNEBERGH* 


i a utility rate case, counsel for the public 
is in a most difficult situation. First of all, 
he seldom has the facilities and staff neces- 
sary for the preparation and presentation of 
an adequate case on behalf of the public. 
Secondly, the public is not a homogeneous 
group of people with identical interests. In 
many cases different segments of the public 
may have conflicting interests. In the third 
place, counsel for the public usually is a mem- 
ber of the legal staff of a city; consequently, 
he may be participating in several rate cases 
at the same time, each involving different 
utilities. As a matter of fact, on several oc- 
casions two major utility rate cases in which 
we were participating were being heard 
simultaneously in adjoining courtrooms, and 
I had to run from one room to the other for 
cross-examination or presentation of evi- 
dence. Believe me, that is not conducive to 
the best presentation, nor to a relaxed state 
of mind. 

Before considering these points more fully, 
it might be well to comment briefly on the 
reasons for public participation in rate pro- 
ceedings. This is advisable in view of the 
oft-repeated sophism that as the commission 
has its own competent staff to give it the 
necessary information, and as it must be as- 
sumed the commission is going to properly 
evaluate these facts and reach a fair and 
equitable decision, it is unnecessary for the 
public to be represented in rate proceedings. 

Of course, this conclusion overlooks the 
basic philosophy of our entire legal system ; 
that is, that both the proponent and opponent 
are entitled to be heard, that the defendant, 
as well as the plaintiff, is entitled to his day 
in court. 


PPLYING the same pseudo logic to a court 
case, there would be no reason for a de- 
fendant to be represented by counsel or to 
put on a defense, because it must be assumed 
the judge is impartial and will render a just 
decision. 

Me thinks a certain interest doth protest 
too loudly the participation in utility rate 
cases by counsel for the public. 

Sometimes I wonder if those who view 


*City attorney, Los Angeles, California. 
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with disdain public participation in rate cases 
do so because they believe such participation 
to be a waste of time, or because they fear its 
efficacy in preventing unjustified rate in- 
creases. However, it does appear that the 
more successful such opposition, the more 
emphatic are those who express the opinion 
that public participation in rate cases is un- 
necessary. 

As lawyers, all of us here know that it is 
highly advisable that a party whose interests 
are being litigated be represented by counsel, 
and in a rate case the public is the real party 
in interest. Therefore, it is my firm conviction 
that counsel for the public has the right, and 
in many cases the duty, to participate in rate 
proceedings. In so doing he must advocate a 
position favorable to his client, the ratepay- 
ers; he must present evidence supporting 
such position ; and he must present argument 
sustaining his contention. 


iy is axiomatic that a regulatory body such 
as a public utilities commission can func- 
tion properly only when it is fully informed 
of all pertinent facts. The utilities are fully 
cognizant of this fact. Consequently, in each 
proceeding before a regulatory commission 
the utility involved has a large staff of trained 
experts who adequately present the case on 
behalf of the utility. When the utility deems 
it advisable, special experts and consultants 
of national reputation are engaged in an ef- 
fort to strengthen the case made by the utility. 
In the presentation of its case no expense is 
spared by the utility—possibly because such 
expenses are generally considered as op- 
erating expenses and are therefore paid by 
the ratepayer. 

It is therefore imperative that the public, 
whose interests are likewise vitally affected, 
have its side fully presented, and this should 
be done more frequently than has been the 
practice. 

That public opposition to unjustified rate 
increases may be quite effective in protecting 
the public interest is probably best illustrated 
by a brief reference to some recent cases be- 
fore the public utilities commission of the 
state of California in which counsel for the 
public participated. 
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N a series of rate proceedings the Cali- 

fornia Public Utilities Commission 
granted a California utility several substan- 
tial rate increases, and the commission de- 
termined that under the rates thereby au- 
thorized the company would earn a rate of 
return of not less than 5.6 per cent, which 
the commission found to be fair and reason- 
able. Then, only nine months after the com- 
mission, in granting the company an increase, 
had reiterated its findings that 5.6 per cent 
was a fair rate of return for that company, 
the company filed an application seeking a 
rate increase of $36,000,000 annually. This 
increase, if it had been granted, would have 
raised the rate of return of the company to 
7.5 per cent. 


At the hearing on the application the com- 
pany’s own evidence showed that under ex- 
isting rates the company was earning ap- 
proximately the 5.6 per cent rate of return 
which the commission had repeatedly held to 
be fair and reasonable for that company. 
However, the company urged that it needed 
the higher rate of return in order to attract 
new capital, but no substantial evidence was 
presented showing the need—as distinguished 
from the desire—for a higher rate of return 
than that previously allowed. 


| seagh ce the public was represented 
at that hearing. At the conclusion of the 
company’s evidence, counsel for one of the 
cities represented made a motion to dismiss 
the case, which motion was joined in by coun- 
sel for other cities. This motion was based 
on the fact that the company’s own evidence 
established that the company was then earn- 
ing a rate of return which the commission had 
repeatedly found to be fair and reasonable. 
The motion to dismiss was granted. A motion 
for rehearing was made; a rehearing was 
granted for the limited purpose of introduc- 
ing evidence of the most recent earnings of 
the company. The company submitted pro- 
posed exhibits, which were objected to as not 
conforming to the limited purpose of the re- 
hearing. Ultimately the application was dis- 
missed, with no part of the increase therein 
requested having been granted. 


Here was a case where public participation 
was clearly instrumental in preventing a util- 
ity from obtaining a rate increase held to be 
unjustified. This resulted in savings to the 
public—the ratepayer—of $3,000,000 per 
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month as compared with the company’s re- 
quest. 


I° another case of interest a gas utility filed 
an application with the California Public 
Utilities Commission seeking a rate increase 
in excess of $3,000,000, which would have 
produced a rate of return of 6.35 per cent. 
During its presentation the company made 
much if its contention that it had had no rate 
increases in recent years. While that conten- 
tion might well be questioned, it was, of 
course, of no legal significance. The function 
of the commission was to determine whether 
or not the utility was earning a fair rate of 
return, not how many rate increases it may 
or may not have had in recent years. Cer- 
tainly, if the company had received rate in- 
creases it would not have been of the opinion 
that merely because of such increases it was 
estopped from obtaining a further increase 
regardless of its earning position. Probably 
the reason the utility put such stress on such 
an untenable position was that the evidence 
showed that the utility was then earning a 
rate of return previously found to be reason- 
able by the commission. 

The actual rate of return being earned was 
of course in dispute, primarily due to a con- 
flict in the evidence as to what was the proper 
rate base, and what was a proper price for 
the utility to pay for gas it purchased from 
its holding company. 

However, evidence presented by one of 
the interested cities showed that with a return 
of only 5.5 per cent on its rate base the com- 
pany would have adequate earnings to pay all 
operating expenses, interest on debt capital, 
dividends of 6 per cent on its common stock, 
and, in addition, would have $1,388,000 for 
transfer to earned surplus. 


HE commission, fully considering and 

properly evaluating all the evidence, de- 
nied the application in its entirety, although 
without prejudice to the company’s filing a 
new application to cover matters occurring 
subsequent to the hearings. 

The company, apparently not completely 
satisfied with this action of the commission, 
filed a petition for a writ of review with the 
supreme court of California. Briefs in op- 
position to granting the petition were filed 
by public counsel. The supreme court de- 
nied the petition. 
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Many other cases could be cited where 
utilities have repeatedly applied for rate in- 
creases far exceeding those necessary for the 
utilities to earn the respective rates of return 
which the commission had theretofore found 
to be fair and reasonable for such utilities. 
This, of course, made it incumbent on counsel 
for the public to diligently cross-examine 
company witnesses, and to produce evidence 
in opposition to such portion of the requested 
increases as would result in rates of return 
in excess of those theretofore determined to 
be fair and reasonable, no change in circum- 
stances having occurred which would justify 
higher rates of return. 


i policy of some utilities, forcing such 
action by. counsel for the public, neces- 
sarily results in greatly protracting rate pro- 
ceedings, overburdening the commission, and 
delaying even justified rate relief. But the 
responsibility for this lies. with the. utilities 
—not with the commission, nor with counsel 
for the public. Counsel for the public must 
vigorously oppose any. unjustified rate in- 
crease. 

Conversely, if a utility applies for a rate 
increase which is clearly justified, then pub- 
lic counsel should have the courage to con- 
cede that the requested increase is proper, 
and not oppose the increase merely because 
to do so might appear to be politically ex- 
pedient. Both the utility and. the public are 
hurt if a rate proceeding is unnecessarily pro- 
tracted, especially in a case where the utility 
is entitled to. receive all that is requested. 
Furthermore, it is unfair to the commission 
before whom the case is pending for counsel 
for the public to seek headlines by opposing 
an increase he knows is required. He may 
make himself a hero with some elements but 
thereby he makes the commission’s task much 
more difficult. Its duty is to grant such an 
increase, at best an unpopular action, and 
when it is improperly opposed by public 
counsel the commission’s action becomes even 
more unpopular and misunderstood. Instead, 
in such cases counsel for the public should 
endeavor to expedite the proceedings so that 
necessary. rate relief can be obtained without 
unreasonable delay. 


I; connection with expediting cases, it might 
be interesting to mention a rather anoma- 
lous condition that prevailed in many rate 
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cases in which I have participated. The utility, 
in its opening statement, at various times 
throughout the hearing, and in its closing 
argument, repeatedly emphasized its, dire 
financial position and the urgent necessity 
for rate relief and urged the. commission to 
expedite the proceedings and its decision in 
every way possible. Yet, during the hearing 
the company would come in with hundreds 
and hundreds of pages of typed questions and 
typed answers, and then we would go through 
the rather ridiculous situation of having high- 
priced counsel reading verbatim these pre- 
pared questions and high officials or national- 
ly renowned experts reading these carefully 
prepared answers, this procedure lasting 
several days. 

However, when an offer was made to 
stipulate that this prepared testimony might 
be included in the record by reference so as to 
shorten the proceedings and save the time. of 
all parties participating, the utilities would 
decline to accept the proffered stipulation. 
Apparently, it was felt that the forensic elo- 
quence of these witnesses was more important 
than the saving of time. This is a practice 
which at least one public counsel firmly be- 
lieves could well be discontinued, 


NOTHER matter in which it is felt that rate 
cases could be shortened would be for 
utilities to eliminate unnecessary witnesses, 
witnesses. apparently called solely because 
their high position with the utility, or their 
prominence in the community. may rate a 
newspaper story. 

Likewise, it would-appear that a substantial 
amount.of expense could be saved by utilities 
refraining from filling the courtroom with 
numerous. vice presidents and. other “top 
brass” whose only function seems to, be to 
impress, the commission or add prestige to 
the hearing. It is not good. taste to use stuffed 
shirts for window dressing. Actually, such 
practice, in my opinion, merely lends,credence 
to the frequently expressed view. that many 
utilities are overstaffed with executives. 
This is an unfortunate impression to create, 
because I know of no case in which this, is 
true in fact. But at the same time no. city 
could afford, either financially or operation- 
ally, to have a dozen or more of its top. offi- 
cials sit in a hearing week after week, merely 
for the purpose of expressing physiognomi- 
cally their approval of everything said by 
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their counsel and his witnesses and their dis- 
approval of everything said in opposition. 


EFERRING again to that rather nebulous 
thing, the public interest, it must be 
recognized that the public has many different 
and conflicting interests. For example, the 
interests of the farmers, who constitute a 
large segment of the public, are different from 
those members of the public who reside in 
large cities. 

Likewise, in many instances the interests 
of members of the public who reside in small 
cities are different from the interests of either 
the farmer or the residents in large cities. 
Then, too, interests of different classes of 
users of a utility service are conflicting. For 
example, a large industrial user of gas has a 
different interest from that of the housewife 
who uses gas for cooking and heating. Even 
among housewives there are those who use 
gas only for space heating, using electricity 
for cooking. The housewife who uses gas 
throughout the year certainly believes that 
she is entitled to a lower unit rate than that 
paid by the person who uses gas only for 
heating, which requires the utility to provide 
extra facilities used only occasionally and at 
a time of peak demand. 

Therefore, the regulatory body should be 
fully advised of the interests of these differ- 
ent segments or groups of the public in order 
that it may properly evaluate these varied and 
frequently conflicting interests. This presents 
the question as to the position which should 
be taken by counsel for the public. This of 
course involves a consideration of what in- 
terests will be specially represented, and what 
evidence will be presented to the commission 
other than by counsel for the public. 


IP pionnen the commission staff presents 

a comprehensive study setting forth the 
history of operations and the current op- 
erating results of the utility involved. How- 
ever, this presentation is made from a purely 
objective standpoint. Because of the fact that 
the commission represents the entire state, 
and at different times acts in a quasi-judicial, 
Legislative, or Administrative capacity, nei- 
ther the commission nor its staff is in a posi- 
tion to advocate for any special interest, or 
to prepare evidence specifically on behalf of 
any of these conflicting interests of different 
portions of the public.’ 


In addition, organized groups such as man- 
ufacturers and farmers are adequately repre- 
sented by competent counsel and trained 
experts when their special interests are in- 
volved. But in most cases the ordinary rate- 
payer is not represented, and undoubtedly 
cannot afford to be represented unless his 
interests are protected by counsel for the 
public. _ 

Yet, usually this group is the most 
numerous and collectively pays the largest 
bill. , 

It is therefore frequently the duty of coyn- 
sel for the public to emphasize the case of the 
ordinary ratepayer. Only in this manner can 
the interests of the small users be fully pro- 
tected. Of course, in so doing, he must also 
consider the over-all problems involved, and 
he cannot favor the small user to an extent 
which would be inequitable for economically 
unsustainable. 


N addition to particular problems of special 
I classes of users, general questions are also 
involved which require presentation of the 
views of the public as well as those of the 
utility. While it may be true that the staff of 
the regulatory body will present sufficient 
evidence to clearly show the revenue effect of 
rates at various levels, nevertheless this leaves 
unanswered the two fundamental questions 
present in every rate case: 


First, what is a proper rate of return; 
that is, how many dollars should the. util- 
ity be permitted to earn? 

Second, the spread of rates; that is, 
where should the money come from? 


In connection with this second point, the 
question arises as to whether all rates should 
be increased equally, or should some rates re- 
ceive a larger increase than others; should 
rates to the large industrial users be increased 
in the same manner as rates to the small 
home owners? Should rates be on a uniform 
statewide basis, or should consideration, be 
given to results of operation in various areas 
within the state? Should cost of service, or 
value of service, be separately considered for 
different types or classifications of users, and, 
if so, to what extent? In order that the regula- 
tory body can properly determine these ques- 
tions, it is essential that proper evidence be 
presented by representatives of the particular 
groups most vitally affected. 
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& an example of this I might refer to tele- 
phone rates. In California, as elsewhere, 
the Bell system has sought to have rates fixed 
on a uniform statewide basis, the rate charged 
being dependent upon so-called station 
availability ; that is, the number of telephones 
which a subscriber may call without any ad- 
ditional charge being added to his basic 
monthly rate. Under that procedure, no con- 
sideration is given to results of operation in 
the various service areas of the company. 
Statewide results of operations are all that 
are considered. 

Now this is, in my opinion, most unfair. 
It generally results in large cities paying far 
more than the cost of the service they receive, 
and small isolated areas paying far less than 
the cost of rendering the service. Under this 
theory, the individual telephone subscriber 
in a large city, where there frequently are 
literally thousands of telephone stations in a 
single building, pays a higher rate than does 
the subscriber in a small community where 
the telephone stations may be hundreds of 
yards apart. Now you and I both know that 
where a company must maintain miles of 
telephone lines for a few subscribers, it costs 
more per subscriber than where there are 
many stations or subscribers within a similar 
area. To require the subscribers in a large 
city to pay an excessive rate in order to sub- 
sidize the isolated subscriber who receives 
service at an inadequate rate, is a form of 
socialism, regardless of whether or not we 
like the term. 


[> course, the whole theory of “station 
availability” is utterly absurd, as, tech- 
nically, every telephone subscriber anywhere 
in the world is “available” to every other 
telephone subscriber. 

Fortunately, our California commission 
has recognized the fallacy of this theory, 
largely due, in our opinion, to the position 
taken by counsel for the public in the Los 
Angeles area. 

One further point should be strongly em- 
phasized. It is not enough that the public 
representative appear in a case and make a 
speech to the effect that he does not want 


rates to be increased for his constituents. 
Such a speech may be very popular, it may 
meet with much public approval, and may 
even call attention to the existence of con- 
flicting interests, but it is no solution. 

If the rate increase requested is improper 
or even excessive, this must be shown by the 
proper presentation of pertinent facts. Evi- 
dence must be developed and presented to 
show why the request by the utility is unwar- 
ranted or excessive, and to show how much 
money the utility actually needs and where 
that money should come from so as not to 
work unnecessary hardship or an injustice 
on any class of customers or on any indi- 
vidual. 


[- is folly for a public representative to 
publicly protest against a rate increase 
when he knows, or should know, that it is 
justified and is necessary in order that the 
utility may properly serve the community. 
While it is the duty of counsel for the public 
to obtain the best possible utility service at the 
lowest rates commensurate with good serv- 
ice, he must recognize that no utility can long 
render good service at inadequate rates. It is 
not in the public interest to attempt to ob- 
tain public utility service at rates which will 
not enable an efficiently operated utility to 
earn a reasonable return on its investment 
necessarily dedicated to serving the public. 


While it may be true that on some occasions 
various “organizations,” and even some 
newspapers, will excoriate or criticize the re- 
fusal of public counsel to oppose justified 
rate increases, or his action in conceding in 
a proper case that a portion of the rate in- 
crease requested is required, nevertheless, in 
order for a public representative to be of any 
assistance to the commission or of lasting 
value to the public, he must take a position 
which is legally sustainable and economically 
sound. Only in this manner can he retain his 
integrity ; only by so doing can he command 
the respect of the informed members of the 
community and enjoy the confidence of the 
commission ; only in this manner can he be a 
truly effective counsel for the public. 





Because of the extemporaneous nature of his address, the actual text of the discussion by 
Whitney R. Harris, professor of administrative law of Southern Methodist University, was 
not available for publication. He represented the Hoover Commission Task Force. 
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APPENDIX 


Impact of the Work of the Hoover Commission on the 


gorges came under federal regulation 
with the passage of the act to regulate 
commerce on February 4, 1887.1 There was 
considerable discussion of the type of regu- 
latory body which should be used for en- 
forcement of the law. A national railroad 
commission was considered as was enforce- 
ment by the courts. It was finally determined 
to use the commission form. 

Originally, the commission was made re- 
sponsible in some degree to the Department 
of the Interior. In 1889, the statute was 
amended to require that the commission re- 
port directly to Congress.* It has continued 
since then to be responsible to the Congress. 

The commission came into being to regu- 
late the railroads. By virtue of numerous 
subsequent amendments of the statute, its 
jurisdiction has been extended over highway 
carriers, domestic water carriers, freight for- 
warders, sleeping car, express, and oil pipe- 
line companies. Its regulatory powers over 
the railroads are broad—encompassing rates, 
fares, and charges, joint rates and divisions, 
through routes (with certain exceptions), 
the prevention of preferences, discrimina- 
tion, or the granting of rebates. The com- 
mission likewise has jurisdiction over the 
provision of car service, joint use of ter- 
minals, construction of new rail lines, ex- 
tension and abandonment of existing lines, 
issuance of securities, mergers and consolida- 
tions, acquisitions of control, reorganization 
of companies in financial difficulties, adjust- 
ment of securities, accounting, and safety. 


hype ne powers are exercised over the 
other carriers under its jurisdiction, 
though they are not in many instances as 
broad. 

The commission is composed of eleven 
members of whom not more than six may 
be of the same party. Members serve for 
terms of seven years and until a successor 
is appointed. They may be removed only for 
inefficiency, neglect of duty, or malfeasance 
in office. The chairman is elected annually 





*Chairman, Eastern Railroad Presidents Confer- 
ence, New York, New York. 


Interstate Commerce Commission 
By DAVID I. MACKIE* 


by the members, each member serving for 
one year in rotation. 

The commission operates largely by divi- 
sions. Its eleven members are divided into 
five divisions, each ordinarily composed of 
three members, for decision of most classes 
of cases coming before it. Each division deals 
with certain types of cases. Only general in- 
vestigations begun on the commission’s own 
motion are ordinarily decided by the full 
commission in the first instance, and in such 
cases the full commission seldom hears testi- 
mony, though it may hear oral argument. 
Under the shortened procedure many cases 
are assigned to individual commissioners for 
handling where the parties consent. The great 
bulk of the hearing work, research, and initial 
report writing is done by examiners. Divi- 
sions will seldom hear testimony except when 
a case is reopened, but will commonly hear 
argument. 

Numerous disputes are handled informally 
under a variety of procedures. 

The commission was in 1940 directed to 
administer and enforce the Interstate Com- 
merce Act with a view to carrying out the 
declaration of National Transportation 
Policy.* That declaration of policy calls for 
“fair and impartial regulation of all modes 
of transporation” subject to the act, “so ad- 
ministered as to recognize and preserve the 
inherent advantages of each”; to “foster 
sound economic conditions in transportation” 
—“all to the end of developing, co-ordinating, 
and preserving” an adequate transportation 
system. 


HE commission may properly be de- 
scribed as an independent regulatory 
agency responsible to the Congress, perform- 
ing quasi-legislative and quasi-judicial func- 
tions, as well as various incidental adminis- 
trative duties. In the prescription of future 
rates, the commission is acting in the quasi- 
legislative field. In the awarding of repara- 
tions because of the collection of an illegal 
rate, for instance, the commission is acting 
in the quasi-judicial field. 
As a general rule, the Interstate Commerce 
Act requires a public hearing before entry 
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of an order. Hence most of the commission’s 
procedure is quasi-judicial irrespective of 
the nature of the particular function involved 
in any particular case.* This requirement of 
notice and hearing “implies both the privilege 
of introducing evidence and the duty of de- 
ciding in accordance with it.” § 


The Supreme Court has said that the com- 
mission’s powers “are expected to be exer- 
cised in the coldest neutrality,” ® that it has 
come to be regarded as a body of experts 

“appointed by law and informed: by experi- 
ence.” 7 


The oldest of the independent regulatory 
commissions, the ICC has “set the pattern 
for much of the subsequent development of 
other similar bodies. Its reputation for im- 
partiality, independence, and expertness in 
its decisions, and for full procedural safe- 
guards for interested parties have undoubt- 
edly contributed to, the standing of the in- 
dependent commission.” ® 

The independence of the commission from 
political control has contributed greatly to its 
stature. The Task Force on Regulatory Com- 
missions of the first Hoover Commission 
recognized this, saying: 


Most carriers, shippers, and students of 
transporation appear to agree that the in- 
dependent status of the commission should 
be maintained. That independence is quite 
real and has a definite and important effect 
upon the development of transportation 
policy. Major rate controversies have se- 
vere political repercussions ; sectional and 
group interests are deeply involved in such 
proceedings. In the hands of either the 
legislature or the executive, their solution 
would tend to become trials of political 


strength.® 


RESIDENT Wilson is said to have stated 
that he would as soon think of proffering 
suggestions to the Supreme Court upon a 
matter before it as to suggest how the com- 
mission should decide a case.?® 

More recently, some attempts have, how- 
ever, been made to bring political influence 
to bear." We shall presently examine a more 
recent case. 

The authoritative weight of opinion of 
students of transportation is that independ- 
ence from political pressures is fundamental 
to the continued strength of the commission. 
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Sharfman said: “Interference by the execu- 
tive branch of the government (with the 
commission) is an unmixed evil, however 
subtle and indirect its manifestations may 
be,””2 

The Federal Co-ordinator of Transporta- 
tion, the late Joseph B. Eastman, said: 


Public regulation of transportation, in 
view of the public character of the industry 
and the many vitally interested parties who 
have a right to be heard, must be admin- 
istered by a permanent, independent, and 
nonpolitical body having a continuing and 
dependable policy, and through definite 
statutory provisions which register the. will 
of Congress. This body must not be sub- 
ject to sudden political reorganizations ; it 
must act in controverted matters on a rec- 
ord openly and publicly made, and state 
the reasons for its action; and, apart from 
statutory directions, it must be. as removed 
from influence by the President, Congress, 
or any political agency as the Supreme 
Court itself.¥8 


py sorey experimented in 1933 with plac- 
ing an independent regulatory commis- 
sion in an executive department. The United 


States Shipping Board, a previously inde- 
pendent regulatory agency, was transferred 
to the Department of Commerce as the Ship- 
ping Board Bureau. This experiment failed, 
and in 1936 Congress transferred the same 
functions to a new independent regulatory 
body, the Maritime Commission. The experi- 
ment has been tried again. By virtue of 
another transfer (under Reorganization Plan 
No. 21 of 1950) the functions of the Mari- 
time Commission are now performed. by the 
Federal Maritime Board, another agency 
within the Department of Commerce. 


An attempt on the part of the President 
to encroach upon the independence of a regu- 
latory agency occurred in the early thirties. 
The action was reviewed by the Supreme 
Court in Humphrey’s Executor v. United 
States (1935) 295 US 602. 


President Roosevelt had attempted to re- 
move Commissioner Humphrey of the Fed- 
eral Trade Commission for the reasons as 
stated by the President that: “I do not feel 
that your mind and my mind go along to- 
gether on either the policies or the adminis- 
tering of the Federal Trade Commission,” 











the 
ever 
may 


rta- 
, in 


vho 
1in- 
and 
and 
lite 
vill 








and “that the aims and purposes of the ad- 
ministration, with respect to.the work of the 
commission can.be carried out most effective- 
ly with personnel of my own selection.” 

This. case. posed. the question of whether 
a member of.an. independent regulatory com- 
mission, duly appointed for a term fixed by 
Congress, in fact holds office.at the. pleasure 
of the President, subject to removal by the 
President solely because of failure to carry 
out presidential policies. This question raised 
the underlying question of whether or not 
such a commission is a part of the executive 
branch of the government, or is independent 
of it. 


HE court unanimously ruled against the 

President on both points. It held that 
he was. without. the asserted power of removal 
and that the Federal Trade Commission, like 
the Interstate Commerce. Commission, is not 
a part of the executive branch of the 
government,!* 

Thus, the Humphrey Case prevented the 
independent regulatory commissions from 
being treated as within the executive depart- 
ment or under the direct administrative con- 
trol of the President. The independence of 
their quasi-legislative and quasi-judicial 
functions, was thus preserved, 

A more indirect. attempt at executive in- 
vasion, of the independence of the Interstate 
Commerce Commission was involved in Re- 
organization Plan No. 7 of 1950.15 That plan, 
among, other things, provided for the. transfer 
of power of selection of the chairman of the 
Interstate Commerce Commission from the 
members of that commission to the President. 
Additionally, it centralized. control of the ad- 
ministrative. affairs of the. commission in the 
office. of the. chairman. 


HE first of these proposals—presidential 

power of appointment of the chairman 
—had been advocated by the Task Force on 
Regulatory Commissions of the first Hoover 
Commission.!® However, the first Hoover 
Commission deliberately avoided comment on 
this recommendation of its task force, thereby 
disclaiming it. 

The second proposal — the centralization 
of administrative responsibility in the office 
of the chairman—was likewise advocated by 
the task force’7—as well as by. the first 
Hoover Commission itself.” 
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After careful study, the railroad industry 
concluded that Reorganization Plan No, 7 
of 1950 should be opposed. It, accordingly, 
appeared. before the House Committee on 
Expenditures in the Executive Departments 
in support of H Res 545—a resolution of 
disapproval of the plan. That resolution car- 
ried and the plan, accordingly, never went into 
effect. 


It would appear that through the subse- 
quent appointment of. a managing. director 
desirable objectives. of the first Hoover Com- 
mission in its recommendation for the cen- 
tralization in the office of the chairman of 
administrative responsibility have been large- 
ly accomplished. 


Fortunately, the commission remains free 
of the potential political influence which presi- 
dential power of appointment of the chairman 
would indubitably have brought about. The 
first Hoover Commission was indeed wise in 
its refusal to adopt that proposal. 


|] gpreareies yay Plan No, 21 of 1950 con- 
centrated in the Department of Com- 
merce promotional and administrative agen- 
cies dealing with transportation—and some 
regulatory agencies as well. Under that plan, 
the United States Maritime Commission was 
abolished and its functions were transferred 
to two new agencies. both, within the. Depart- 
ment of Commerce, the. Maritime. Adminis- 
tration and the Federal Maritime Board. 
Generally speaking, the administrative and 
promotional activities were placed in the 
Maritime Administration while the regula- 
tory functions were vested in the new board.’® 


President Truman, in commenting on the 
policy behind Reorganization Plan No. 21 
of 1950, stated that it “will mark a long step 
forward in the integration of the many gov- 
ernment programs affecting transportation.” 
He said that the department for more than 
a decade “has been in the process of becoming 
the major transportation agency of the gov- 
ernment. . . . Now, with the addition of the 
functions. of the Maritime Commission, the 
department will have jurisdiction over the 
major portion of the operating aspects of the 
programs of the government relating to air, 
highway, and water transportation, as well 
as over the development and co-ordination of 
policies, affecting the nation’s transportation 
system as a whole.” 
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In order to carry out this program more 
effectively and to handle the increased powers 
of the department, Reorganization Plan No. 
21 of 1950 called for the appointment of an 
Under Secretary of Commerce for Trans- 
portation. 


T must be agreed that this program, follow- 
I ing certain of the recommendations of the 
first Hoover Commission for concentration 
of all general research, administrative, and 
promotional activities under centralized direc- 
tion and control in an executive agency, 
coupled with retention of separate commis- 
sions to perform essentially regulatory func- 
tions, represents considerable progress in the 
process of integration of the various federal 
agencies dealing with transportation. How- 
ever, there are significant departures from 
this integration, among which note must be 
taken of the abolition of the Maritime Com- 
mission and the transfer of all of its functions, 
administrative, regulatory, and promotional, 
to the Department of Commerce. 

What has been said above would seem to 
demonstrate the questionable wisdom of plac- 
ing the regulatory functions of the Federal 
Maritime Board in the Department of 
Commerce. 

It is important that within our time limita- 
tion we look at the impact of the Hoover 
Commission on the breadth of jurisdiction 
of the Interstate Commerce Commission. 

Transportation regulation is today shared 
by three independent federal agencies—the 
Civil Aeronautics Board, the Federal Mari- 
time Board, and the Interstate Commerce 
Commission. For the purposes of our major 
concern the field of regulation of the Federal 
Maritime Board is relatively remote. 


ACH acts within its sphere of responsi- 
bility without regard to the effect of its 
acts on the other media of transportation. 
Herein lies the core of a basic transportation 
problem. Herein also lies one of the principal 
underlying bases of our failure to carry out 
the declaration of national transportation 
policy to which we have above made refer- 
ence. The task of realizing the objectives of 
that declaration of national policy is clearly 
impossible of accomplishment except through 
an organization with responsibility as broad 
as the problem with which it is to deal. It 
is only through a single regulatory body that 
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there can be any hope of providing “for fair 
and impartial regulation of all modes of trans- 
portation” or of accomplishing the declared 
end “of developing, co-ordinating, and pre- 
serving a national transportation system by 
water, highway, and rail, as well as other 
means, adequate to meet the needs of the 
commerce of the United States, of the postal 
service, and of the national defense.” 


Most of the alleged advantages of a sepa- 
rate regulatory body for each mode of 
transportation are disclosed to be in fact 
distinct disadvantages when considered in 
the light of the declared purposes to which 
all carrier regulations is to be directed. It is 
said, for instance, that a regulatory body deal- 
ing with a single agency of transportation 
would have a better opportunity to familiar- 
ize itself with the conditions under which that 
particular agency operates and with the prob- 
lems peculiar to it than would a commission 
or body dealing with all agencies. But if 
regulation is to be effective for the purposes 
intended, each such agency must be dealt with 
in the light of the entire transportation pic- 
ture and policy and not merely on the basis 
of its own peculiar situation. 

Again, it is said that a commission or body 
dealing with only a single type of transporta- 
tion could be expected to be more sympathetic 
toward the carriers which it regulates than 
would a commission or body dealing with 
all types of transportation, and, asa corollary, 
would be better fitted and more inclined to 
engage in promotional activities in behalf of 
the carriers under its jurisdiction. Nothing 
could be more contrary to our declared policy 
with respect to transportation than to have 
separate regulatory bodies vying with each 
other in their efforts to promote the respective 
types of transportation under their jurisdic- 
tion, with the inequalities, preferences, and 
favoritisms that would inevitably result. 


oe it is said that separate regulation 
of the different types of carriers would 
insure competition between them. It must be 
borne in mind, however, that competition be- 
tween the different types of transportation 
will best serve the public interest if such com- 
petition is fair and equal. To attain such 
equality, regulation of the several forms must 
also be fair and equal. Such regulation can 
be attained only through a single regulatory 
agency. Thus consideration of the problem 
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of competition lends no support to the view 
that there should be different regulatory au- 
thorities but, on the contrary, affords strong 
support for a single regulatory body. 

With one outstanding exception (disre- 
garding for the time being the Federal Mari- 
time Board) Congress has followed a con- 
sistent and logical program in dealing with 
the machinery of transportation regulation. 
It has entrusted to a single governmental 
body the regulation of railroads, express com- 
panies, sleeping car companies, pipelines, 
motor carriers, domestic water carriers, and 
freight forwarders. The important departure 
from that program, the creation of a separate 
agency for the regulation of air carriers, was 
taken prior to the adoption of the declaration 
of national transportation policy now con- 
tained in the Interstate Commerce Act. In 
furtherance of that policy, that departure 
should be remedied by extending the juris- 
diction of the Interstate Commerce Commis- 
sion to include the regulation of air transpor- 
tation. 

There is distinguished authoritative sup- 
port for the foregoing views. Twenty years 
ago the Federal Co-ordinator of Transporta- 
tion, Joseph B. Eastman, recommended a 
single independent regulatory agency—the 
Interstate Commerce Commission—to have 
regulatory jurisdiction over all important 
forms of transportation.* 


HE committee of six in 1938 recom- 

mended uniform regulation, similar in 
character and scope, for all modes of trans- 
portation.” 

The Honorable Charles Sawyer, former 
Secretary of Commerce, in a carefully pre- 
pared report to the President, concluded that 
“a consolidation of regulatory controls will 
eventually be necessary.” 

The creation of a National Transport 
Regulatory Commission to administer a re- 
vised program of public regulation applica- 
ble to all forms of transportation was advo- 
cated by those two outstanding authorities, 
Charles L. Dearing and Wilfred Owen.™ 

Recently the Temple University in its 
“Survey of Federal Reorganization” (1953) 
recommended for action after study the crea- 
tion of one independent regulatory body for 
transportation.” 

The first Hoover Commission Task Force 
on Transportation recommended the creation 
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of a National Transport Regulatory Com- 
mission to administer a revised program of 
public regulation applicable to all forms of 
transportation, absorbing the regulatory func- 
tions of the Interstate Commerce Commis- 
sion, the Maritime Commission, and the Civil 
Aeronautics Board.” 


Shen Task Force on Regulatory Commis- 
sions made the contrary recommenda- 
tion that separate regulatory agencies be re- 
tained.?” Its conclusions were adopted by the 
first Hoover Commission.2® Commissioners 
Brown and Pollack dissented, advocating in 
a separate statement appended to the report 
a single Transportation Regulatory Com- 
mission.”9 

The Hoover Commission laid emphasis on 
the view that the three commissions it recom- 
mended be continued are overburdened ; that 
the statutory approach to those three fields 
of transportation has been different ; and that 
entirely different techniques are needed for 
the solution of the problems in the various 
fields. It admitted awareness of “some lack of 
co-ordination of national transportation pol- 
icy” as a result of separate continuance of 
the three commissions. 

Commissioners Brown and Pollack in their 
dissent asserted that the positive advantages 
of combining the regulatory functions out- 
weigh any theoretical disadvantages. 

The majority of the first Hoover Commis- 
sion appears to have taken an illogical and 
inconsistent position on this point. The rare- 
ly defensible expediency of a double stand- 
ard has been applied. On the one hand it ad- 
vocated the concentration of administrative 
and promotional functions in one place. Yet 
it advocates leaving the regulatory functions 
divided among three commissions. 

Thus the majority recommends that the 
promotional or administrative aspects of 
highway, waterway, airline, and railroad 
transportation be transferred to the Depart- 
ment of Commerce, differences in statutory 
approach, in techniques, functions, and stages 
of maturity to the contrary notwithstanding. 
Yet the majority sees no sufficient reason for 
the integration of the regulatory functions 
relating to the same types of transportation. 


HIS approach to the problem reaches an 
illogical extreme in the recommendation 
of the majority of the Hoover Commission 
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against combining the Civil Aeronautics 
Board with the Interstate Commerce Com- 
mission. The major function of the board is 
the regulation of domestic air carriers who 
are in daily competition in every part of ‘the 
United States with carriers under the regu- 
lation of the Interstate Commerce Commis- 
sion, the railroads, bus lines, sleeping car, 
express, and freight forwarder companies— 
as well as domestic water carriers. 

The need for consolidation of the regula- 
tory functions of the Civil Aeronautics Board 
with those of the Interstate Commerce Com- 
mission is pressing. It is submitted that the 
Task Force on Transportation took the prop- 
er view of the issue. 
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A second Hoover Commission has been 
appointed and is functioning, again under the 
chairmanship of the distinguished former 
President. While certain subcommittees with- 
in the organization of the new commission 
are understood to be giving consideration to 
limited questions involving the transportation 
industry, it is understood that the commis- 
sion does not expect to study the whole na- 
tional question of transportation. This is in- 
deed unfortunate in view of the commission’s 
peculiar qualifications to do further work in 
this important field. Much remains to be done. 
Many basic problems remain unsolved. Their 
further consideration by this commission 
would surely be helpful. 
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trol commission action through political channels. 
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At page 625 
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authority, except in its selection, and free to ex- 
ercise its judgment without the leave or hindrance 
of any other official or any departmerit of the gov- 
ernment. To the accomplishment of these purposes, 
it is clear that Congress was of opinion that length 
and certainty of tenure would vitally contribute. And 
to hold that, nevertheless ‘the members of the com- 
mission contiriue in office at the mere will of the 
President, might be to thwart, in large measure, 
the very ends which Congress sought to realize by 
definitely fixing the term of office.” 

At page 628 

“The Federal Trade Commission is an adminis- 
trative body created by Congress to carry into effect 
legislative policies embodied in the statute in ac- 
cordance with the legislative standard therein pre- 
scribed, and to perform other specified duties as a 
legislative or as a judicial aid. Such a body cannot 
in any’proper sense be characterized as an arm or an 
eye of the executive. Its duties are performed with- 
out executive leave and, in the contemplation of the 
statute, must be free from executive control... . To 
the extent that it exercises any executive function— 
as distinguished from executive power in the consti- 
tutional sense—it does so in the discharge and ef- 
fectuation of its quasi-legislative or quasi-judicial 
powers, or as an agency of the legislative or judicial 
department of the government.” 

At page 629 

“We think it plain under the Constitution that 
illimitable power of removal is not possessed by the 
President in respect of officers of the character of 
those just named. The authority of Congress, in 
creating quasi-legislative or quasi-judicial agencies, 
to require them to act in discharge of their duties 
independently of executive control, cannot well be 
doubted; and that authority includes, as an ap- 
propriate incident, power to fix the period during 
which they shall continue, and to forbid their re- 
moval except for cause in the meantime. For it is 
quite evident that one who holds his office only 
during the pleasure of another cannot be depended 
upon to maintain an attitude of independence against 
the latter’s will.” 
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The Hoover Commission and the Independence of 
Federal Regulatory Agencies 


By BRADFORD ROSS* 


nN a member of this section’s program 
committee, I have made two mistakes 
—first, in permitting myself to be assigned 
as the last of three speakers on the same sub- 
ject, and, second, in permitting myself to be 
assigned to speak at all. With the latter, you 
may agree as your patience wanes. 

It is, of course, impossible to forecast au- 
thoritatively the topic assigned for this dis- 


*Former general counsel, Federal Power Com- 
mission, 


cussion, “Impact of the Work of the Hoover 
Commission on the Independence of Federal 
Regulatory Agencies.” That is because the 
commission’s task groups are just now under 
way in their investigations of ‘the numerous 
government organizations and activities. 
Necessarily, therefore, I shall discuss the 
possible impact of the commission’s work on 
independent regulatory agencies. 

At the outset, let us agrée upon what is 
meant by typical “independent regulatory 
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agencies.” As we all know, Congress was the 
branch of government given control under 
the Constitution over interstate commerce. 
With the development of certain industries 
engaging in interstate commerce, it became 
obvious that Congress could not devote the 
time required for the daily regulation of their 
activities in the public interest. This was true 
particularly of public utility industries, those 
“affected with a public interest.” Necessity 
compelled assignment of the task of day-to- 
day regulation to other agencies. 


len independent regulatory commission 
was determined upon as the solution. 
The first such agency was the Interstate Com- 
merce Commission, established in 1887.1 As 
other interstate industries developed, Con- 
gress established additional independent com- 
missions as it found regulation necessary, 
modeled generally after the Interstate Com- 
merce Commission. These commissions were 
conceived and organized as arms of the leg- 
islative branch, independent of the executive. 
Their compositions are bipartisan. The terms 
of their members are staggered in order to 
provide continuity of experience and exper- 
tise. To protect the membership from change 
ecause of party affiliation, members are re- 
movable only for cause. The agencies’ work 
is sometimes quasi-legislative and sometimes 
quasi-judicial. In addition, they have related 
administrative responsibilities. Indeed, they 
are functional hybrids. But such large seg- 
ments of their duties are legislative or judicial 
in character that all of the traditional argu- 
ments supporting the constitutional separa- 
tion of powers argue forcefully against sub- 
jecting these agencies to executive control. 
Those of us familiar with or practicing be- 
fore these agencies appreciate fully the 
necessity of maintaining their independence, 
particularly from political pressures. We 
sometimes disagree with their decisions, to be 
sure. And at times we “sweat out” what 
seems ages, for a decision to be handed down. 
But when it does come down, we want to 
know that it is the product of impartial con- 
sideration, based on the applicable law and 
the record before the agency. Of course, we 
want efficiency, but not at the expense of in- 
dependent action. 


| igi why are the decisions of independent 
regulatory commissions so vital? Why 
such interest in these particular agencies? 
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The answer is especially plain to those of us 
who represent or regulate public utilities. 
For well do we know the success and welfare 
of these utilities are determined in large 
measure by the decisions of such regulatory 
commissions. The strength and prosperity of 
our nation, in turn, are vitally intertwined 
with the welfare of these utilities. These 
facts are equally clear to those who represent 
consumers or users of utility services. So 
also as to those who represent investors in 
these industries. 

In short, I doubt that any one would dis- 
pute the obivous importance to the nation of 
utility rates and services. Ponder the chaos 
wrought if all utilities stopped functioning 
for even one day in Chicago, for example. 
Consider for a moment the investment in 
the trains, busses, airplanes, and in the 
facilities of electric, gas, and telephone 
utilities. And think of the thousands of per- 
sons employed by them. Reflect upon the im- 
mense revenues necessary to maintain their 
services and to compensate those whose funds 
are invested. 

It follows, then, that these independent 
agencies have a dual importance to us. First, 
they control a vital portion of our entire 
economy. Second, that control is now, for 
the most part, exerted in harmony with our 
constitutional principles, but is susceptible of 
subtle subversion, with the agencies’ inde- 
pendence being replaced by executive control. 

The first Hoover Commission was estab- 
lished to study and investigate the agencies 
of the federal government to determine the 
changes necessary to bring about greater 
economy and efficiency in the public service.? 
The present or second Hoover Commission 
has the same general purposes but with even 
broader power.® The scope of its authority 
appears to be almost without limit. The direc- 
tion and extent to which its investigation may 
go must be judged from press releases, ques- 
tionnaires, written expressions of its mem- 
bers, such as the splendid article by Robert G. 
Storey in the June issue of the American Bar 
Association Journal, and personal conversa- 
tions with members of the commission or its 
task forces. 


AM pleased to report that such informa- 
tion as I have thus far obtained from 
these sources is not disturbing, so far as my 
topic is concerned. I have found no indica- 
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tion of an intention to disturb the basic con- 
cepts underlying the established independent 
regulatory agencies. And this commission, 
unlike the first, has established a separate 
Task Force on Legal Services and Pro- 
cedures which, it can be hoped, will have a 
helpful influence on commission recommen- 
dations. Fortunately, this task force is com- 
posed of able and reputable members of the 
bar who inspire our confidence that, so far 
as opportunity permits, they will guide the 
commission’s work and its recommendations 
along lines consistent with traditional con- 
stitutional concepts. 

The present commission itself, like the 
first, is composed of prominent and highly 
respected citizens, including Mr. Storey, a 
past president of our association. It is, of 
course, headed by the same chairman, the 
venerable former President, Herbert Hoover. 
One must assume that a group so composed 
would not knowingly injure the independ- 
ence of regulatory commissions and that 
there need be no apprehension on this score. 
But we must speculate about the action which 
may be anticipated from the second commis- 
sion with an eye to the action taken by the 
first commission with regard to independent 
regulatory agencies. The first commission in- 
dicated its recognition of the necessity for 
preserving the independent status of regula- 
tory commissions.* Nevertheless, I point out, 
its recommendations and those of its task 
force on regulatory agencies resulted in the 
enactment of certain reorganization plans 
which, in my judgment, distinctly weakened 
the independent status of several important 
regulatory commissions. 


ee last administration formulated and 
submitted to Congress on March 13, 
1950, similar plans (Nos. 7-13) to reorgan- 
ize the ICC, FPC, FTC, FCC, SEC, CAB, 
and NLRB.° In submitting these and other 
plans to Congress, the President apparently 
viewed them all as designed for “executive” 
agencies, saying :® 


Reorganization Plans No. 1 to 13 pro- 
pose a bold approach to the problem of 
delineating responsibility and authority for 
the management of the executive branch. 
(Emphasis supplied. ) 


Referring specifically to Plans No. 7 to 
13, he said:? 
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The designation of all chairmen by the 
President follows out the general concept 
of the Commission on Organization for 
providing clearer lines of management re- 
sponsibility in the executive branch. (Em- 
phasis supplied. ) 


The President also made it clear that the 
principal objectives of the plans were not 
original with him, but resulted from the 
Hoover Commission recommendations.® 

Foremost among these principal objectives 
to which I refer was the transfer of the main 
executive and administrative functions from 
the commissions to the chairmen. These func- 
tions transferred to the chairmen included 
the appointment and supervision of person- 
nel, distribution of business among person- 
nel and administrative units of the commis- 
sion, and the use and expenditure of funds. 
A further principal objective was the naming 
of the chairman of each commission by the 
President, in those cases where the law did 
not already so provide. The object of these 
proposals was to provide greater efficiency 
and to “enable the President to obtain a sym- 
pathetic hearing for broader considerations 
of national policy which he feels the com- 
mission should take into account.”® 


ee I should point out that 
certain reservations of authority to the 
commissions over general policies and specif- 
ic personnel appointments were included in 
the plans, which resulted in woefully con- 
fusing legislation. As the one who was gen- 
eral counsel of the Federal Power Commis- 
sion at the time, I am impelled to say that 
the Reorganization Plan No. 9, which car- 
ried out the foregoing recommendations as 
to that commission, is the most ambiguous 
enactment it has ever been my unhappy lot 
to attempt to interpret. 

With respect to personnel, expenditure of 
funds, and direction of staff work—selection 
of the point at which the authority of the 
chairman is paramount, on the one hand, and 
the point at which the commission may by 
general policy determinations superimpose its 
will, on the other hand, is a problem of vital 
concern and one which the plan and its legis- 
lative history leave in a fog. 

In any event, it is clear that coupling the 
placement of large amounts of administrative 

control in the chairmen with a grant to the 
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President of power to name the chairmen 
paves the way for any President or admin- 
istration to bring political or other pressure 
upon these commissions. For a detailed ex- 
position of this subject, I refer you to the 
clear and forceful testimony by our recent 
chairman, Jonathan Gibson, before the Sen- 
ate committee which considered the reorgan- 
ization plans.?° 


fee present purposes, I shall pose an ex- 
ample to illustrate how this authority in 
the chairman, coupled with the President’s 
power to name him, might work to destroy 
completely a litigant’s right to a fair and im- 
partial hearing before a presumably “inde- 
pendent” commission. 

Several years ago, the Virginia Electric & 
Power Company (Vepco) applied to the 
Federal Power Commission for a license to 
construct a hydroelectric project on the Roa- 
noke river. The Army’s Corps of Engineers 
had previously conducted ‘a survey of this 
river basin and recommended eleven possi- 
ble sites for dams, only several of which 
could be used at all for power purposes. Upon 
learning that Vepco proposed to utilize the 
best site for a hydroelectric project, the Sec- 
retary of Interior petitioned to intervene be- 
fore the commission. He, himself, argued 
at a hearing before the commission that it 
had no authority to issue a license to Vepco 
and that the site was reserved by law for 
federal construction. Passing the complicated 
questions of law and policy, suffice it here to 
say that the commission had one view of the 
policy of Congress and the Secretary of the 
Interior another. A commission decision 
granting a license to Vepco over the Secre- 
tary’s objection was sustained, first by the 
U. S. court of appeals for the fourth circuit 
and later by the Supreme Court.” 

Now I believe the President at that time 
was in sympathy with the views of the Secre- 
tary of Interior, and the Secretary’s views 
were consistent with the administration’s 
public power policy which, of course, was a 
live political issue. Under those circum- 
stances, if the President had desired to influ- 
ence the Federal Power Commission to de- 
cide the case in accordance with the admin- 
istration’s policy, he undoubtedly could, con- 
sistent with the purposes of Reorganization 
Plan No. 9, have advised the chairman, named 
by him, of his views and administration poli- 
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cies and said “I hope you will see that the 
VEPCO license application is denied.” The 
chairman could then ask the staff what posi- 
tion it proposed to take and which staff wit- 
nesses were to testify. If he could not then 
persuade them that their proposed action 
would be unwise, since contrary to his de- 
sires, he could decide that the case should be 
handled by other members of the staff more 
pliable, or perhaps less informed on the facts 
and the law. Is it likely the staff would defy 
him? I remind you that Reorganization Plan 
No. 9 gives the chairman control over the 
appointment and supervision of personnel, 
and also over the distribution of business 
among such personnel. 


I WISH to emphasize that the Vepco Case 
was heard before a trial examiner prior 
to enactment of the Plan No. 9, and although 
decided by the commission on exceptions to 
the examiner’s decision after enactment of 
Plan No. 9, there was no indication of a dis- 
position on the part of the President, to my 
knowledge, to influence the commission, and 
its decision was unanimous. 

The point is that while we may hope that 
no President or commission chairman will, 
even under Reorganization Plan No. 9 or 
similar enactments, ever attempt to influence 
the action of commissions in such cases, the 
danger lies in the erosion of the necessary 
independence of these commissions by such 
plans. 

At this point, you may ask, if these plans 
contained such objectionable provisions, how 
did they obtain the approval of the President 
and run the congressional gauntlet? The an- 
swer is not far to seek. As you may know, 
under the Reorganization Act of 1949, re- 
organization plans submitted by the President 
become law sixty days after submission to 
the Congress unless disapproved within that 
time by either house.” The principal objec- 
tive of the first Hoover Commission was to 
attain greater efficiency in government at re- 
duced cost. Its leadership and personnel were 
respected. Its recommendations and resulting 
legislative proposals were considered prima 
facie sound and had popular support. It is 
noteworthy that no administration has been 
known for its reluctance to take on increased 
authority. Conceivably, too, while overlook- 
ing the basic concept that quasi-judicial and 
quasi-legislative functions are for him “be- 
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yond the pale,” the President might favor 
such a plan as No. 9 as a means for promot- 
ing effective functioning by those whom he 
has appointed. 

As for the Congress, the Vice President 
and the Speaker of the House appointed two- 
thirds of the membership of the Hoover Com- 
mission. This fact would likely suffice to in- 
cline an ever-busy Congress to approval of 
recommendations of such appointees. 


ESPITE all of this, when the reorganiza- 
tion plans concerning the independent 
regulatory agencies were submitted to Con- 
gress, resolutions were introduced in the Sen- 
ate to reject four of them—those relating to 
the ICC, FPC, FCC, and FTC. Significantly, 
these resolutions were introduced by the vet- 
eran chairman of the Senate Committee on 
Interstate and Foreign Commerce, Senator 
Edwin C. Johnson. This committee normally 
handles all legislation pertaining to the or- 
ganization of these commissions and presum- 
ably its chairman had a closer acquaintance 
with their functioning than other members of 
the Senate. Senator Johnson’s opposition was 
based on the executive invasion of the func- 
tions of these “arms of Congress,” and the 
proposed departure from the “long-estab- 
lished congressional policy that regulatory 
agencies must be independent and directly 
responsible to Congress.”!* 

Many of the interests concerned with ICC 
regulation such as representatives of ship- 
pers, railroads, truckers, employees, and the 
Association of ICC Practitioners appeared 
before the committee. They analyzed the plan, 
showing its departure from basic and tradi- 
tional concepts and the manner of its in- 
fringement on that commission’s independ- 
ence. Again, I mention in this connection the 
splendid, effective presentation by Mr. Gib- 
son. 

Similarly, representatives of the FCC Bar 
Association and the National Association of 
Broadcasters testified at length in opposition 
to the plan relating to that agency, and on the 
same grounds." Except in reference to these 
two commissions there was little or no testi- 
mony in opposition to the entire group of 
plans. Several commissioners and others tes- 
tified in support of the various plans.¥® 

Incongruously, the plans for the ICC and 
FCC were disapproved by the Senate, while 
the plans for the other agencies, containing 
the same objectionable provisions as the ICC 
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and FCC plans, were allowed to become law. 
Herein lies the object lesson. Lawyers who 
were alert to the inherent dangers and active- 
ly opposed the plans for the ICC and FCC 
were able to protect the independence of such 
agencies. But the silence of lawyers as to the 
other equally unsound plans, in my opinion, 
accounts largely for their enactment. Thus, 
the work of the first Hoover Commission led 
to an unhealthy degree of control over regu- 
latory commissions by the executive contrary 
to the doctrine of separation of powers. 


I WOULD emphasize one point on which we 
as lawyers can all agree. The surest road 
to just decisions is to have our complicated 
problems presented to qualified and experi- 
enced men, for decision on the record, free 
from political or other pressure. We know 
that regulation even by “independent” com- 
missions is not perfect. But their very inde- 
pendence has done much to insure, in my 
opinion, the necessary protection of rights in 
proceedings conducted in keeping with our 
traditional constitutional concepts. When de- 
fective practices are revealed which prevent 
due process in administrative proceedings be- 
fore these agencies, cures may be found in 
legislation such as the Administrative Proce- 
dures Act. But I submit that the subjecting 
of these commissions to the possibility of po- 
litical influence or control involves risks 
which are potentially more dangerous than 
any procedural or substantive errors we have 
yet witnessed. 


In his recent article which I previously 
mentioned, Mr. Storey said that lawyers “are 
closer to the operations of the federal gov- 
ernment than any other professional group.” 
We must be alert to any proposals, whether 
from the Hoover Commission or some other 
source, which will encroach upon the sound 
principles of independent regulation. The first 
Hoover Commission stated its approval of 
the theory that these commissions should be 
independent. And we may expect that no rec- 
ommendations will emanate from the second 
Hoover Commission which will directly, or 
will intentionally provide for further execu- 
tive control over the commissions. Experi- 
ence has shown that we must, however, watch 
for indirect and even unintended assaults on 
their independence. For such plans could be 
hastily approved by a busy and sometimes 
careless Congress. 


SEPTEMBER 30, 1954 








PUBLIC UTILITIES FORTNIGHTLY 


INCE this is the public utility section, our 
members have more concern with this 
problem than do lawyers generally. Accord- 
ingly, I recommend that the chairman appoint 
a committee to follow the work of the Hoover 
Commission and its task forces and report 
back to the council any indications of pro- 
posals affecting adversely the independence 


e 


of regulatory commissions or which are 
deemed otherwise harmful, and I further 
propose that the section authorize the coun- 
cil to oppose in behalf of the section any such 
proposals, through authorization of tes- 
timony by witnesses or through such other 
means as to the council may seem most effec- 
tive. 


Footnotes 


1 Act of February 4, 1887, 24 Stat 379, 383, 49 
USC 1-22. 

2 Act of July 7, 1947, 61 Stat 246, and see note 
preceding 5 USC 138a and HR Rep No. 704, 80th 
Congress, Ist Session 2nd (1947). 

8 Act of July 10, 1953, 67 Stat 142, 144, 5 USC 
138a-138). 

4 E.g., The commission’s concluding report states, 
“The major regulatory agencies of the government 
should continue to exercise quasi-legislative and 
quasi-judicial functions but the activities which are 
purely executive in character -should be removed 
from them...” See concluding report, “The Com- 
mission on Organization of the Executive Branch of 
the Government,” May, 1949, p. 72, and the re- 
port, “The Independent Regulatory Commissions,” 
March, 1949, pp. 7 and 16. 

5 Hearings before the Senate Committee on Ex- 
penditures in the Executive Departments, 81st Con- 
gress, 2nd Session, on S Res 253, 254, 255, and 256, 
p. 1 (1950). 

8 Td., p. 2. 


TId., p. 4. 

8 1d., pp. 3, 4. 

9“Task Force Report on Regulatory Commis- 
sions” (Appendix N) prepared for the Commission 
on Organization of the Executive Branch of the 
Government, January, 1949, p. 32. 

10 Hearings before the Senate Committee on Ex- 
penditures in the Executive Departments, 81st Con- 
gress, 2nd Session, on S Res 253, 254, 255, and 256, 
pp. 72-89 (1950). 

11 Re Virginia Electric & Power Co. (1951) 87 
PUR NS 469, 10 FPC 1, affirmed. 

United States v. Federal Power Commission (CA 
4, 1951) 91 PUR NS 366, 191 F2d 796, affirmed. 

United States v. Federal Power Commission 
(1953) 345 US 153, 97 PUR NS 129. 

12 Reorganization Act of June 20, 1949, 63 Stat 
203, 5 USC 133z-4. 

13 Hearings, pp. 13-17, supra, note 5. 

14 7d., pp. 139-151 and 187-198. 

15 7d., pp. 28, 42, 91, 103. 
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RE SAN DIEGO TRANSIT SYSTEM 


CALIFORNIA PUBLIC UTILITIES COMMISSION 


Re San Diego Transit System 


Decision No. 50304, Application No. 35231 
July 20, 1954 


PPLICATION of transit system for authority to increase rates; 
L \ modified rate increase authorized. 


Revenues, § 2 — Estimates for the future — Adjustment of records. 


1. A statement introduced by an expert witness for a protestant to a transit 
company’s rate increase, showing revised operating revenues for the company 
for past years and for the first quarter of the current year, which statement 
was developed from apportionments and adjustments contrary to the ac- 
counting records of the company and past decisions of the commission, is 
of little probative value for the purpose of determining the revenue require- 
ments of the system, p. 139. 


Revenues, § 3 — Estimates for the future — Declining patronage. 
2. A forecast by an expert for a municipality protesting a transit rate in- 
crease that, based upon passenger statistics for a 4-month period, the pas- 
senger trend would remain level after a rate increase, was not accepted, 
since the time period used by the expert was too short to be reliable, p. 139. 


Expenses, § 20 — Damage claims — Transit company. 
3. Among the factors to be considered in forecasting a transit company’s 
expenditures for injuries and damages are the degrees of responsibility 
assumed by the company under its insurance policies, the number of passen- 
gers to be carried, and the number of vehicle miles to be operated, p. 140. 


Expenses, § 22 — Damage claims — Transit company. 
4. Exceptional damage claims accruing in recent years against a transit 
company and expected to be paid or settled during the rate year should 
not be charged as an operating expense wholly against the riders for that 
year, p. 140. 


Expenses, § 84 — Payments to parent — Management expense. 
5. Payments made by a transit company to its parent for management 
services, based upon percentages of gross revenue and bearing no necessary 
relationship to either the cost or the value of the management services, were 
allowed only to the extent of the reasonable cost of the services actually 
provided the operating company by its parent, p. 140. 

Expenses, § 35 — Amortization of retired facilities — Transit company. 
6. A transit company’s expense for amortization of abandoned rail facilities 
was allowed in a rate proceeding, notwithstanding a contention that the 
abandoned facilities provided no benefits to the present bus riders, where 
reimbursement of the unrecovered portion of the cost of the abandoned rail 
facilities was a condition upon which the bus substitution was predicated 
and where, at the time of conversion, it was decided that both the public and 
management would be served better by amortizing this amount over a 10- 
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year period rather than by making the impact of this expense felt in one 
rate year, p. 140. 

Depreciation, § 71 — Transit buses. 
7. A service life of ten years for buses operating in a city transit system was 
considered a reasonable basis upon which to determine depreciation in a 
rate proceeding, p. 141. 

Revenues, § 2 — Estimates for current year — Nonrecurring items. 
8. A transit company’s past disposition of retired buses at a profit does 
not affect revenue estimates for the current year, where these profits are 
nonrecurring and where no net credit from such sales is anticipated during 
the current year, p. 141. 

Valuation, § 202 — Transit rate base — Nonoperative property. 
9. A transit company will not be permitted to include nonoperative street 
railway property in its rate base, p. 141. 


Expenses, § 114 — Income tax. 
10. Income tax expense of a transit company will be computed at the existing 
rates, notwithstanding a presidential recommendation and possible congres- 
sional action restoring a higher rate, p. 141. 


Revenues, § 2 — Estimates for the future — Transit fares. 
Statement. that, in estimating the revenues of the transit company for the 
future, it must be recognized that an exact prediction as to how many pas- 
sengers will use cash fares and how many will purchase tokens is impossible, 
p. 140. 

Rates, § 507 — Transit school fares. 
Statement that it is in the public interest that school fares be maintained at 
the lowest reasonable level consistent with the maintenance of necessary 
service, p. 142. 

* 


APPEARANCES: Fred E. Lindley C.C.P.T., protestant; Mrs. Robert L. 


and Leon W. Scales, for applicant; 
Alan M. Firestone, Aaron W. Reese, 
and Clarence Winder for the city of 
San Diego, protestant; Meredith 
Campbell for the City Council of the 
city of Chula Vista, protestant ; Robert 
Curran for the city of National City, 
protestant; B. F. Miner for the Board 
of Education, San Diego City School 
District, protestant ; J. C. Zauri for the 
North Island Association, Naval Air 
Station, protestant; William J. Lyons 
for the Board of Education, San Diego 
Unified School District, protestant; 
Mrs. Orrille E. Hay for the Sunset 
Secondary Council of 9th District, 
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Slaughter, in propria persona, protes- 
tant; Harold McCarthy and Grant 
Syphers of the staff of the Public Utili- 
ties Commission of the State of Cali- 
fornia. 
Opinion 

By the Commission: By applica- 
tion filed on March 8, 1954, San Diego 
Transit System seeks authority to in- 
crease its basic adult fare from 15 
cents or one token to 17 cents or one 
token, to increase the token rate from 
seven for $1 to three for 50 cents, and 
to make other increases in student, 
pass, and commutation fares as here- 
inafter specified. 
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Public hearings were held before 
Commissioner Craemar and Examiner 
Bryant in San Diego on May 19, 20, 
21, 24, and 25, 1954. On the latter 
date the application was submitted. 
It is ready for decision. 

San Diego Transit System is en- 
gaged in the transportation of passen- 
gers by motorbus within and between 
the cities of San Diego, Coronado, Na- 
tional City, Chula Vista, La Mesa, 
and El Cajon, and adjacent areas. Its 
present fares were authorized effective 
August 10, 1953, following public 
hearings held in June, 1953. The 
company now alleges these fares do 


not yield a sufficient income to provide 


a fair return on its investment, nor to 
permit maintenance of a satisfactory 
operation for the public it serves. Ac- 
cording to the application the compa- 
ny has experienced increased wages 
and taxes and a substantial decrease in 
revenues resulting from reduced vol- 
ume of passengers carried. The prin- 
cipal cost increases since June, 1953, 
as stated in the application, are as fol- 
lows: 


Increase on 
an Annual 
Basis 


Wages of Drivers and Receiver 
Cy aS See ie 
Wages of Garage and Service 

Personnel 
Wages of Garage Foremen and 
General Office 
Social Security Tax ...... = 
Taxes on Gasoline and Diesel 


Fuel es eee 
Motor Vehicle Tax 
Total increased Costs Not 


Reflected in Estimates of 
the 1953 Rate Case 


$135,530 
37,158 


28,320 
14,560 


26,140* 


$249,058 


*In addition to the tax increases which 
were included in the estimates for the 1953 
rate proceeding. 


San Diego Transit System asserts 
that it consistently has improved effi- 
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ciency and held operating costs to the 
lowest practicable basis. It states that 
it is doing all it can to decrease ex- 
penses by adjusting schedules to ac- 
complish proper but not excessive 
service on its routes, and that its costs 
cannot be reduced further by any ap- 
preciable amount without impairing 
the standards that are necessary for 
adequate public service. Applicant de- 
clares that in its situation of insuffi- 
cient earnings a choice has to be made 
between a complete loss of net earnings 
at present fares on the one hand, or an 
increase in fares with some loss of 
volume of passengers on the other 
hand. The company states that an in- 
crease in fares is necessary in order 
that it may continue adequate service 
with well-maintained equipment. 

Applicant’s fare structure is based 
on a zone system with seven zones 
radiating from the business center of 
the city of San Diego. The present 
fares and those herein proposed are 
shown in some detail in footnote 1 on 
the following page. 

Detailed estimates of operating re- 
sults under the present and proposed 
fares were submitted by the applicant 
and by members of the commission 
staff. Applicant’s witnesses included 
a consulting engineer experienced in 
public transit matters, the president of 
San Diego Transit System, its general 
manager, its vice president and comp- 
troller, and its claim agent. The ex- 
hibits submitted by the company wit- 
nesses and by transportation engineers 
of the commission staff included oper- 
ating statements, analyses, and studies 
of traffic trends, rate base statements, 
studies of services and operations, and 
the forecasts of estimated results of 
operation for the future year. 
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The figures set forth in the follow- Net Before Income Taxes 
. b or" h ncome Taxes 
ing tables were taken from these ex- We Operating Income 
hibits. Operating Ratio 
Table 1 Rate Base (3) 
Rate of Return 
Results of Operation under Present Fares a 
for Year Ending March 31, 1954 (1)—Excluding amortization, depreciation 
As Recorded on the Company’s Books and taxes. 
Seeutien gee wage cin of cue taxes. , , 
—Net i tment teri a 
Operating Expenses (1) ........ 4,894,755 PS at wsd-glan of or sent, ae prmel e 
oe ppc by commission staff. 
epreciation F 
Operating Taxes 513,618 * Corrected figure. 


Total Operating Expenses (2) .. $6,097,032 


Table 2 


Estimated Results of Operation For Rate Year Ending May 31, 1955 
Under Present Fares Under Proposed Fares 


Commission Commission 
Applicant Staff Applicant Staff 


Revenue ... ..... ... $5,608,000 $5,664,714 $6,080,500 $6,131,625 
Operating Expenses a. 4,751,050 4,505,710 4,696,620 
Amortization .. US be: 112,180 112,524 112,180 
Interest on Rail Retirement 2) ee 30,228 Eee 
Depreciation ..... eee ee 582,830 498,976 582,830 
Operating Taxes 520,520 510,030 527,740 517, 520 


Total Operating Expenses (3) $5,966,580 $5,657,468 $5,919,370 $5,631,838 
Net Revenue (3) $(358,580) $7,246 $161,130 
Income Taxes (4) $ $25 $136,620 
Net Operating Income (5) $(358,580) $7,221 $24,510 
Operating Ratio (5) 106.3% 99.9% 99.6% 
Rate Base ... ieesiasesescs <s MOGONUD S33 ~ oo $3,380,100 
Rate of Return (5) 0.7% 








wy of Notes: 

(1) Exclusive of items which follow. 

: (2 Ne Interest at 6% on $503,804.72, unamortized loss on retirement and dismantling cost of rail 
acilities. 

(3) Before provision for income taxes. 

(4) On basis of 52% federal tax. The commission staff study for proposed fares was com- 
puted also on basis of a 47% tax, with results as follows: Income Taxes, $218,628; Net Income, 
$281,159; Operating Ratio, 95.4% ; Rate of Return, 8.3%. 

(5) After provision for income taxes. 


( )—Loss 





Present Fare Proposed Fare 


1 Within any one or two zones 15¢ or 1 teken 17¢ or 1 token 
(7 for $1.00) (3 for a 
Additional zones $ .05 $ .0 


Weekly passes thru zones 1 & 2 : 528 
School passes or school tickets i 2.10 
“ “ “ “ “ iy 2.80 

“ “ “ 3.50 

“ “ Ty oe 4.10 


It will be noted that the proposed adult fares in the sixth and seventh zones would be 
increased to 37 cents and 42 cents, respectively. These fares would be subject to a 10 per cent 
federal excise tax. Applicant proposes to issue 10-ride commutation books for $3.50 and $4 in 
the sixth and seventh zones, respectively, on which no federal excise tax would apply. The 
school passes are for calendar months. The school tickets are for 40 rides. The present and 
proposed fares are shown in full detail in appendices to the application of record. 
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It will be observed that the annual 
revenues under present fares are lower 
in Table 2 than in Table 1 by amounts 
in excess of $600,000. The explana- 
tion lies in the fact that Table 1 is a 
past record whereas Table 2 covers a 
future period for which a substantial 
decline in patronage is forecast. The 
traffic forecasts will be discussed here- 
inafter. 

The commission staff submitted also 
an estimate of operating results for the 
future rate year under two alternate 
fare structures, as summarized in 
Table 3. 


Table 3 


Staff Forecast, Alternate Fares 
Alternate Alternate 
1 2* 


$6,121,626 $6,032,658 
5,631,598 5,638,508 


$490,028 $394,150 
235,268 183,570 
213,834 166,740 


254,760 210,580 
(2) 276,194 
Operating Ratio f AD 2: 95.8% 


ee 95.5% 

Rate Base $3,387,630 
Rate of Return (1) .. 7.5% 
(2)! 8.2% 


Revenue 
Total Operating Ex- 





Net before Taxes 
Income Taxes i ie 


Explanations: 
Alternate 1 is same as proposed by applicant 
but with no increase in Zones 6 and 7. Alter- 
nate 2 is same as proposed by applicant except 
that token rate would be 5 for seventy-five 
cents. 
(1)—Assumes Federal Income Tax at 52%. 
(2)—Assumes Federal Income Tax at 47%. 


* Corrected. 


None of the other parties submitted 
forecasts of operating results to be 
anticipated from the operation of San 
Diego Transit System under the exist- 
ing fares or any other fare structure. 


The city of San Diego, appearing as a 
protestant, participated actively in the 
proceeding and opposed the granting 
of any increase in fares. It introduced 
evidence through its utility rate con- 
sultant and one of its auditors.* 

The consultant commented gener- 
ally upon the estimates and other data 
submitted by the applicant and by the 
commission staff. Among _ other 
things, he challenged the revenue fore- 
casts and criticized the company’s 
charges to expense for depreciation of 
vehicles and for management. He al- 
so made suggestions regarding routes, 
fare zones, and other service matters 
which will be referred to hereinafter. 
This witness expressed the opinion 
that a fare increase for San Diego 
Transit System is not justified at the 
present time. 

The auditor, a certified public ac- 
countant, introduced and explained an 
exhibit which he had prepared consist- 
ing of a review of the financial reports 
of San Diego Transit System for the 
period January 1, 1950, through 
March 31, 1954. The applicant moved 
that all of the testimony of this witness 
be stricken on the grounds (1) that 
it consists of opinions expressed on a 
subject concerning which the witness 
was not qualified as an expert; (2) 
that it relates entirely to matters that 
are not in issue; (3) that it relates to 
previous years that are not relevant; 
(4) that it deals entirely with account- 
ing procedures advocated by the wit- 
ness but different from those pre- 
scribed by the commission; and (5) 
that it is hearsay because the witness 





2There was introduced into the record a 
resolution of the council of the city of San 
Diego authorizing the city attorney and the 
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rate consultant to appear at the hearing and 
to protest the granting of this application. 
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made no examination of the books of 
San Diego Transit System.® 

Other witnesses were an assistant 
to the superintendent of San Diego city 
schools, a representative of the Par- 
ents and Teachers Association, and a 
patron of San Diego Transit System 
testifying in her own behalf. These 
three witnesses submitted evidence 
concerning the ability of the riders to 
pay increased fares, and offered opin- 
ions concerning the effect which high- 
er fares would have upon patronage of 
the buses. The school representative 
testified that for each of the past sev- 
eral years the enrollment has increased 
about 8 per cent a year. He intro- 
duced an exhibit showing the enroll- 
ment and average daily attendance in 
the San Diego city schools for the 
months of February, 1953, January, 
1954, and February, 1954. 

The cities of Chula Vista and Na- 
tional City entered appearances as 
protestants but did not offer evidence. 
The commission staff was represented 
by counsel in the public interest and for 
the purpose of facilitating the intro- 
duction of the staff evidence. 

Closing argument was made only by 
the city of San Diego. In addition to 
urging that the application be denied, 
it urged as a motion that the commis- 
sion (1) review very thoroughly the 
item of expense for management serv- 
ices and also investigate the affiliated 
city transit systems with a view to de- 
termining whether it is a public utility 
subject to commission jurisdiction, 
(2) review its prior decisions regard- 
ing the amortization of losses on re- 
tired rail facilities “to determine 


whether or not the present bus riders 
of San Diego Transit System should 
still be asked to bear the burden of 
those old losses,” and (3) review the 
depreciation policies not only of the 
applicant but of the commission staff 
to determine whether or not the actual 
experience of this company does not 
require a different depreciation theory 
as applied to the buses. 

As the foregoing summary indi- 
cates, many controversial points and 
issues were raised during the course of 
the hearings in this proceeding. They 
will be considered further under the 
general headings which follow. 


Operating Revenues 

The applicant estimated that 32,- 
121,000 adult revenue passengers 
would be carried during the future 
rate year under present fares, and 
that under proposed fares the number 
of passengers would be reduced to 30,- 
587,000. The comparable commis- 
sion staff estimates were 32,110,000 
and 30,560,000, respectively. Al- 
though the two estmates are virtually 
the same, they were developed inde- 
pendently and under different meth- 
ods. The company consultant used 
a composite weekly annualized projec- 
tion, giving weight to past trend, cur- 
rent indications, deviating influences, 
and reaction of San Diego popula- 
tion to increases in fare as evidenced 
by analysis of the past behavior pat- 
terns. According to his exhibit the 
traffic of San Diego Transit System 
during the spring of 1954 was more 
than 14 per cent below that of the cor- 
responding months of 1953. For the 
future year he forecast a comparable 





8The motion will be denied hereinafter. 
The comments and opinions of the auditor will 
be considered herein to the extent that they 
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decline of nearly 13 per cent. The 
commission engineer analyzed and 
plotted the passenger figures for the 
past several years, but based his pro- 
jection essentially upon the period 
from the last week in September, 1953, 
to the last week in April, 1954. He 
explained that this period was selected 
because it was the latest one for which 
there was no distortion from fare ad- 
justment or other change. From his 
analysis of the passenger statistics he 
developed an annual downtrend of ap- 
proximately 11.5 per cent. The con- 
sultant for the city of San Diego de- 
clared that the forecasts of a declining 
trend in passenger volume were not 
realistic. It was his conclusion, based 
upon the passenger statistics for the 
period from January through April 
1954, that the passenger trend was 
level. 

Despite the similarity in their esti- 
mates of traffic volume, the company 
witness and commission witness dif- 
fered materially in their forecasts of 
total operating revenue as shown in 
the following tabulation : 


Present Proposed 
Fares Fares 
$5,608,000 $6,080,500 

5,664,714 6,131,625 


$56,714 $51,125 


Applicant 
Commission Staff ..... 





Difference 


Several items contribute to the dif- 
ference in the revenue figures. The 
principal factor is that the percentage 
of token use was estimated differently 
by the two witnesses. The applicant 
estimated that about $1,490,000 would 


be received from token sales at present 
fares, while the corresponding staff 
figure was $1,580,000. At the pro- 
posed fares the applicant estimated a 
relative token use of 75 per cent, while 
the corresponding staff estimate was 
45 per cent. 


Vehicle Mileage 

Many of the items of operating ex- 
pense are affected directly or indirectly 
by the number of miles that the vehi- 
cles are to be operated during the 
year. In this proceeding the applicant, 
the commission staff, and the city of 
San Diego are in basic agreement con- 
cerning the vehicle mileage which will 
be required. The record shows that 
the traffic has declined and that some 
reduction in schedules can be made 
without departing from established 
service standards. According to the . 


evidence, schedules first proposed by 
the commission engineer were dis- 


cussed fully with representatives of 
San Diego Transit System and with 
the consulting engineer retained by the 
city of San Diego. The parties are in 
agreement that the reductions in vehi- 
cle mileages will result in operating 
economies which are in the interest of 
both the applicant and the general pub- 
lic. The expense estimates of record 
were predicated upon the economies to 
be thus effected.* 


Injuries and Damages 

There is a considerable variation in 
the estimates of expenses to be in- 
curred on account of injuries and dam- 
ages. The record is clear that San 
Diego Transit System has had an ex- 





4For comparative purposes the commission 
engineers submitted an estimate of operating 
results which would obtain if all of the sched- 
ules in effect in April, 1954, were to be oper- 
ated without change during the future rate 
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year. On this service basis his estimate shows 
that the proposed increased fares would result 
in an operating ratio of 98.7 per cent and a 
rate of return of only 2.4 per cent. 
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ceptionally favorable safety record.® 
The evidence shows also, however, 
that applicant is confronted currently 
with claims larger in amount and in- 
volving injuries of greater severity 
than in recent past years. Applicant’s 
expense for injuries and damages ap- 
proximated $92,000 for the year end- 
ing March 31, 1954. The company 
estimates that the expense for the rate 
year will be $198,400. The commis- 
sion engineer used an expense forecast 
of $98,300. Both estimates were based 
upon analysis of past experience and 
pending claims. The substantial dif- 
ference results principally from a 
difference in treatment. The company 
included the entire amount expected to 
be paid out in claims during the year. 
The engineer used the estimated 
amount for claims which would arise 
and be settled during the year plus 
only one-third of the estimated cost of 
the past claims now pending. He ex- 
plained that he would amortize the 
past claims over a 3-year period in 
order to bring the cost of injuries and 
damages to a current basis rather than 
a cash basis. 


Management Expense 

San Diego Transit System recorded 
management expense of $200,040 for 
the year ending March 31, 1954. For 
the rate year the company estimates 
are $180,240 under present fares and 
$194,415 under the proposed fares. 
The commission staff used a figure of 
$102,000 under either fare basis. The 
witnesses for the city of San Diego 
criticized the basis used by the com- 
pany for determining management ex- 
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pense and indicated a preference for 
the method used by the commission 
staff. Counsel for the city of San 
Diego declared that the commission 
should decline to allow any manage- 
ment expense at all because the compa- 
ny did not disclose fully the manage- 
ment services received or the cost 
thereof. He moved that the commis- 
sion refuse to allow any consideration 
of management expense in this case 
due to the lack of evidence to substan- 
tiate the charge. 

The circumstances giving rise to the 
differing contentions of the parties 
may be stated briefly. The capital 
stock of the San Diego Transit Sys- 
tem is owned by the City Transit Sys- 
tems. The latter company provides 
the executive direction, management, 
and supervision of San Diego Transit 
System under a management agree- 
ment. By the terms of a contract be- 
tween the two companies the appli- 
cant pays to the City Transit Systems 
for such services 5 per cent on the first 
$50,000 a month of gross revenue and 
3 per cent on all gross revenue in ex- 
cess of $50,000 a month. In lieu of 
the management expense thus claimed 
by the company, the commission in 
past proceedings has used an amount 
determined from analysis of the actual 
known management costs pertaining 
to the same properties prior to the 
existence of the present management 
contract, with upward adjustments as 
necessary to compensate for increased 
salaries paid to certain office employ- 
ees. The commission staff used the 
same basis in its forecasts in the pres- 





5 The record shows that San Diego Transit 
System has a lower expense per dollar of 
revenue for injuries and damages than the 
average of the other major transit companies 
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operating in this state; and that the company 
recently received national recognition for safety 


among transit companies serving cities of 


population comparable to San Diego. 
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ent proceeding, making adjustments 
necessary to reflect current circum- 
stances. 


Rail Amortization 

Both the applicant and the commis- 
sion staff included in operating ex- 
penses an amount of approximately 
$112,000 for amortization of rail fa- 
cilities.® In brief, this figure repre- 
sents the gradual extinguishment of an 
amount equivalent to the net cost of 
track removal, repairing of streets, 
dismantling street railway facilities 
and car house, and the recovery of the 
undepreciated investment in rail facili- 
ties retired from service incident to the 
substitution of motor coach for rail 
uperation. The amortization has been 
provided for in prior decisions of the 
commission as cited hereinafter. The 
city of San Diego urged in the instant 
proceeding that the commission should 
reverse its earlier conclusions and dis- 
allow any expense for amortization of 
abandoned rail facilities or interest on 
the unamortized balance, apparently 
on the principal ground that the aban- 
doned facilities provide no present 
benefit to the bus riders. 


Depreciation 

Depreciation for the rate year was 
estimated by the company at $582,830 
and by the commission staff at $498,- 
976. A principal reason for the sub- 
stantial difference is that the applicant 
used an 8-year service life for the 
vehicles (with a $500 salvage allow- 
ance) while the staff used a 10-year 
service life (with a $50 salvage allow- 
ance). Applicant’s consultant testi- 
fied that in his opinion the 8-year life 
provides a proper recognition of the 





commission _ staff, 


$112,179 ; 


8 Applicant, 
$112,524. 
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risk invoved in this type of business 
and a realistic approach to the com- 
pany’s financial problems. He said 
also that this is the service life used 
by the comapny in computing its in- 
come tax returns. The commission 
engineer explained that his 10-year 
basis is that used generally by the com- 
mission staff in connection with rate 
proceedings of other transit companies, 
and had been used by the commission 
in deciding the 1953 rate application 
of San Diego Transit System (Deci- 
sion No. 48867, 52 Cal PUC 691). 

The witnesses for the city of San 
Diego urged that a still longer service 
life should be used for depreciation 
purposes. Its auditor submitted cal- 
culations based upon a 10-year life 
for the gasoline buses and a 14-year 
life for the diesel buses, with salvage 
values of $1,125 for the gasoline ve- 
hicles and $2,589 for the diesel vehi- 
cles. The witnesses for the city of 
San Diego declared further that any 
profits from the sale of retired buses 
should not be credited to nonoperating 
income as recorded by the company, 
but should be treated as a depreciation 
adjustment. The record shows that 
San Diego Transit System has operat- 
ed many of its vehicles for more than 
ten years, and also that upon retire- 
ment some of the vehicles have been 
sold at a profit. 


Rate Base 

The estimated average rate base for 
the rate year was $3,380,100 as sub- 
mitted by the applicant and $3,387,630 
as submitted by the commission staff. 
The difference between these two fig- 
ures is negligible for rate purposes, but 
their similarity is largely a matter of 
coincidence. Applicant’s figure in- 
4 PUR 3d 
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cludes $407,558 for nonoperative rail 
facilities. This item was excluded by 
the staff. On the other hand, the staff 
item for depreciated investment in 
revenue equipment is $412,691 greater 
than the comparable figure of the ap- 
plicant. 

The applicant submitted also, for 
alternative consideration, a rate base 
of $4,971,300. This base includes as 
“additives” approximately $280,000 
for working cash and $1,310,000 for 
value in excess of the net book value 
of land, revenue equipment, and shop 
and garage structures. The added 
items are those which have been 
claimed and rejected by the commis- 
sion in prior rate proceedings of this 
company. Applicant showed these 
items separately im order to limit the 
area of controversy. It considered 
that the proposed rates would return 
inadequate revenues as measured by 
either rate base. 


The city of San Diego did not sub- 
mit an estimated rate base. 


Service Matters 

A staff engineer introduced an ex- 
hibit consisting of a report on his in- 
vestigation of service and operations 
of San Diego Transit System. He 
testified that the service has been more 
than adequate to meet traffic require- 
ments, and that the buses are well 
maintained mechanically and in ap- 
pearance. His exhibit sets forth the 
schedule reductions referred to here- 
inbefore in connection with the con- 
sideration of vehicle mileage. These 
schedule changes have no reference to 


a proposed discontinuance of certain 
West Point Loma and Mission Beach 
shuttle lines as sought by the appli- 
cant in another proceeding (Applica- 
tion No. 35295). That application is 
under submission and has not yet been 
decided by the commission.” 

The consultant for the city of San 
Diego made various comments and 
suggestions regarding the service of 
the San Diego Transit System. He 
submitted an exhibit showing varia- 
tions in length of ride for a given fare 
under the existing zone pattern, and 
urged “that a great deal of study 
should be given to the pattern of the 
San Diego Transit System fares by 
the commission.” This witness sug- 
gested also that consideration should 
be given to the establishment of cross- 
town lines to provide direct service be- 
tween La Mesa and El Cajon, on the 
one hand, and aviation plants and mili- 
tary training centers along Pacific 
Coast Highway in San Diego, on the 
other hand. He pointed out that such 
a service would obviate movement 
through and transfer in the downtown 
area of San Diego. He did not elabo- 
rate upon his proposal to the extent of 
specifying routes or estimating costs. 
A commission engineer, referring to 
the same subject, said that the most 
commonly suggested route for a cross- 
town line is along Washington street 
between Fifth avenue and Pacific 
Coast highway. This witness said that 
such a line would be primarily a shift- 
change shuttle operation. He testi- 
fied that in his opinion it was “ex- 





7 For the purpose of the revenue and expense 
forecasts in the instant application a commis- 
sion engineer testified that if the shuttle aban- 
donments are authorized the combined saving 
to San Diego Transit System will approximate 
$10,700 for the rate year. Since this amount 
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is no more than three-tenths of one per cent 
of the rate base, it is evident that whatever 
disposition is made of the shuttle application 
the effect upon the net revenues of the San 
Diego Transit System will not be measurable 
directly in so far as the fares are concerned. 
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tremely doubtful” that it would pro- 
duce sufficient revenue to meet the 
costs of operation. 


Conclusions 

[1] From all of the evidence before 
it the commission must make its de- 
termination whether or not, or to 
what extent, the proposed increased 
fares are justified within the meaning 
of § 454 of the Public Utilities Code. 
It will be seen that the only detailed 
estimates and forecasts of operating 
revenues and expenses are those sub- 
mitted by the officers and consultant of 
San Diego Transit System and by the 
transportation engineers of the com- 
mission staff. While the auditor for 
the city of San Diego introduced a 
statement of revised operating reve- 
nues for past years and for the first 
quarter of 1954, his revisions are 
based upon apportionments and ad- 
justments contrary to the accounting 
records of the company and to the past 
decisions of this commission. They 
have little probative value for the pur- 
pose of determining the revenue re- 
quirements of San Diego Transit Sys- 
tem. Since the city of San Diego of- 
fered no forecast of future operating 
results, the basis of its conclusion that 
an increase in the fares is unnecessary 
and that the application should be de- 
nied is not clear. 

The auditor’s investigation and re- 
port were completed in about three 
weeks and were accomplished without 
reference to the accounting records of 
the company. He was concerned 
chiefly with the determination of past 
earnings and with inconsistencies in 
accounting practices. The consultant 
for the city of San Diego made no spe- 
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cial study for the purpose of this pro- 
ceeding beyond an examination of the 
company’s annual and monthly re- 
ports. His testimony was substantial- 
ly an expression of his philosophy of 
rate making and his general observa- 
tions in connection with the San Diego 
Transit System. He criticized the 
management of the company for seek- 
ing rate relief “until such a time as 
they had made some effort to relieve 
the situation through their own ef- 
forts.” In disagreeing with the fore- 
casts of the applicant and of the com- 
mission staff he did not submit esti- 
mates of his own. 

The estimates, as submitted by the 
applicant and by the staff, were pre- 
pared and explained in substantial de- 
tail, and were accompanied by support- 
ing data to make clear the bases 
underlying the estimates. It is to 
these studies primarily that the com- 
mission must look for the facts neces- 
sary to its conclusions in this proceed- 
ing. 

[2] With reference to the operating 
revenues of San Diego Transit Sys- 
tem, it is concluded that the traffic cur- 
rently is following a reasonably pre- 
dictable downtrend as determined by 
the company and by the commission 
staff rather than a level trend as stated 
by the consultant for the city of San 
Diego. The time period used by the 
consultant is too short to be reliable. 
With reference to the token usage, it 
must be recognized that while esti- 
mates can be made within reasonable 
limits, exact prediction is impossible. 
The decision whether to pay a cash 
fare or to purchase tokens is made on 
an individual basis by each rider, and 





8He explained that his investigation was 
based upon financial reports, supporting state- 
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in final analysis the token usage will 
be determined by human nature and 
the reaction of many individuals. It 
is concluded that the token forecasts 
of the staff are based upon sound and 
considered analysis of the probabilities. 
Upon the facts of record the commis- 
sion finds that the revenue estimates as 
submitted by the commission staff, as 
summarized in Table 2 under present 
fares and proposed fares, are reason- 
able. They will be relied upon for 
purposes of this decision. 

[3,4] There are many factors to be 
considered in forecasting expenditures 
for injuries and damages. Among 


them are the degrees of responsibility ‘ 


assumed by the company under its in- 
surance policies, the number of passen- 
gers to be carried, and the number of 
vehicle miles to be operated. The 
company’s estimate in this proceeding 
appears to be reasonable in many re- 
spects. For rate purposes, however, 
the exceptional claims accruing in past 
years and expected to be paid or settled 
during the rate year should not be 
charged in this instance as an operat- 
ing expense wholly against the riders 
for that year. Upon careful considera- 
tion of the evidence it is concluded 
that the estimate of $98,300 as sub- 
mitted by the commission staff will be 
reasonable for purposes of the present 
application. Experience will deter- 
mine to what extent and in what man- 
ner the amortization suggested by the 
staff engineer should be considered in 
the future. 


[5] Management expenses claimed 
by San Diego Transit System have 
not been accepted by the commission 
in past rate proceedings. The essen- 
tial objection is that payments based 
upon percentages of gross revenue 
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bear no necessary relationship to either 
the cost or the value of the manage- 
ment services. On the other hand, it 
would be inequitable if not confiscatory 
for the commission arbitrarily to dis- 
allow all management expenses as sug- 
gested by the city of San Diego. Its 
motion to that effect will be denied. 
Regardless of the terms of the manage- 
ment contract, there can be no question 
that the reasonable costs of managing 
the operations of San Diego Transit 
System are real and substantial. Such 
costs must be recognized as proper 
operating expenses to be provided for 
in the fares. It is concluded that the 
commission staff estimates make rea- 
sonable and proper provision for man- 
agement expense. 


[6] At various times in the past, 
with the approval and endorsement of 
the city of San Diego and under au- 
thority granted by this commission, 
the applicant abandoned street car lines 
and substituted motorbus service in 
order to provide a more convenient 
and economical service for the public. 
The company had not been fully re- 
imbursed through the depreciation ac- 
counts for its investment in the rail 
facilities. Throughout the entire life 
of most of the property the deprecia- 
tion expense had been approved and 
funded under the supervision of this 
commission. Reimbursement for the 
remaining undepreciated cost of the 
abandoned rail facilities was a condi- 
tion upon which the bus substitution 
depended. The total undepreciated 
amounts at the time would have re- 
sulted in an excessive impact in the 
operating expenses for any one year. 
The commission concluded that both 
the public and the company would be 
served better by amortizing these non- 
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recurring costs over a period of years 
and allowing interest on the unrecov- 
ered balances. The commission au- 
thorized the applicant to amortize the 
undepreciated balances over a period 
of ten years, together with the net cost 
of dismantling, incidental paving, and 
the cost of disposition of the rail facili- 
ties. In support of its position on this 
point the city of San Diego offered no 
facts which have not been considered 
fully by the commission heretofore.® 
The amortization item will be recog- 
nized as a proper operating expense 
for the purpose of this proceeding. 

[7] Upon consideration of all of 
the evidence it is concluded that a serv- 
ice life of ten years for the buses is a 
reasonable basis upon which to deter- 
mine depreciation expenses in the 
present application. With reference to 
the disposition of retired buses, the 
commission agrees with the city of 
San Diego that any profit from the 
sale of such buses should be credited to 
the depreciation adjustment account 
and not to nonoperating income. The 
uniform system of accounts prescribed 
by this commission requires such treat- 
ment, as specified in Instruction No. 
21 thereof. San Diego Transit Sys- 
tem is directed to observe and conform 
to the prescribed accounting proce- 
dure. 

[8] Applicant’s past disposition of 
retired buses does not affect the esti- 
mates for the rate year. The revenues 
are unaffected because the bus-sale 
profits are nonrecurring and it does 
not appear that any net credit from 
such sales is anticipated during the 
rate year. The rate base hereinafter 
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adopted was developed without regard 
to the depreciation accounting record- 
ed on the company books in so far as 
the buses are concerned. 

[9] The rate base estimate of $3,- 
387,630 as submitted by the commis- 
sion staff was developed by methods 
consistent with the prior decisions of 
this commission. The inclusion of 
amounts for nonoperative rail prop- 
erty, as claimed by the applicant in its 
rate base estimate, is contrary to the 
express holding of the commission in 
its Decision No. 45279 dated January 
16, 1951, as reported at 50 Cal PUC 
410, 417, 88 PUR NS 459. The al- 
ternative rate base offered by the com- 
pany, with its “additives” for working 
cash and for values in excess of the net 
book value for land, equipment, and 
structures, is not acceptable. The dis- 
puted “additives” have been consid- 
ered in prior decisions and no purpose 
would be served by further discussion 
herein.” The rate base of $3,387,630 
as submitted by the commission staff 
is reasonable and will be adopted. 

Based upon all of the evidence and 
the conclusions hereinbefore appear- 
ing, the commission finds that the esti- 
mated revenues, expenses, and rate 
base as developed by the commission 
staff and summarized in the foregoing 
Table 2 under present and proposed 
fares are reasonable. These estimates 
constitute a sound basis upon which 
to predicate the order in this proceed- 
ing, and are hereby adopted by the 
commission for such purpose. 

[10] As hereinbefore indicated in 
Table 2, the applicant in its forecasts 
used a federal income tax of 52 per 





8See Decision No. 42203 ([1948] 48 Cal 
PUC 309), Decision No. 42649 ([1949] 48 Cal 
PUC 616), and Decision No. 45279 ([1951] 50 
Cal PUC 410, 88 PUR NS 459). 
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1952, in Case No. 5332 (unreported), and de- 
cisions cited therein. 
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cent (30 per cent normal tax and 22 
per cent surtax) while the commission 
staff submitted calculations on two 
bases, that is, 52 per cent and 47 per 
cent. The commission takes official 
notice of the facts that the federal in- 
come tax rate became 47 per cent on 
April 1, 1954, and that the President 
has recommended that Congress enact 
legislation restoring the 52 per cent 
rate. Congressional action on such 
recommendation has not been deter- 
mined and made final. The present 
rate of 47 per cent will be adopted for 
the purpose of this proceeding. 

Consideration has been given also 
to the proposed fare plan by which the 
applicant would achieve the estimated 
operating results. In particular the 
evidence in opposition to the adjust- 
ment of the school fares has been care- 
fully considered. There are reasons 
in the public interest why school fares 
should be maintained at the lowest 
reasonable levels consistent with the 
maintenance of the necessary services. 
It is concluded that those sought to be 
established by the applicant in this 
proceeding are at the low levels re- 
quired by the public interest. 

The foregoing discussion, with its 
conclusions and findings, essentially 
resolves all of the disputed matters for 
the purpose of determining the issues 
in this proceeding. Responsive to the 
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motions made by the city of San Di- 
ego, the commission staff will review 
and further study the records, ac- 
counts, and practices of San Diego 
Transit System and City Transit 
Systems with relation to management 
services and charges, amortization and 
depreciation accounting of San Diego 
Transit System, and other related mat- 
ters. At the same time the matter of 
the establishment of cross-town lines 
and a general study of applicant’s zone 
system which was suggested by the city 
of San Diego should be given consider- 
ation by applicant in co-operation with 
said city. 

These further investigations neces- 
sarily will require some months to 
complete. In the meantime the present 
application will be decided upon an in- 
terim basis on the record as adduced, 
without prejudice to and not contin- 
gent upon the results of any subse- 
quent study, investigation, or proceed- 
ing. 

San Diego Transit System is well 
financed. As of May 31, 1954, it re- 
ported its net investment in assets at 
$4,739,018, which had been financed 
by equipment obligations of $1,293,- 
856 and equity capital of $3,445,162. 
The following tabulation developed 
from the annual reports filed with the 
commission, indicates the earning posi- 
tion of the equity capital. 


Common Capital Stock, 30,000 Shares Outstanding, 
Par Value Per Share $100. 


Earnings on 


Earnings Book Value Equity Dividends 
Year Per Share Per Share Capital Per Share 
SR eee co nels Soeuen see te $2.66 $115.72 2.30% $6.66 
1952 11.35 119.72 9.48% 10.00 
i ee Ser eerie een an remand 14.86 118.37 12.56% 3:30 
Rime eens S04 9, Sereno te Ue ovis 5.37 106.84 5.02% 3.33 
Te ie rae Ne re iat snes SERIE 4.51 102.04 4.42% 5.00 

It will be seen that the earnings on the lowest in recent years. Histori- 


equity capital for the year 1953 were 
4 PUR 3d 





cally the operations of San Diego 


142 














Transit System have been highly sen- 
sitive to changes in military and de- 
fense activities in the San Diego area. 
The company has experienced extreme 
variations in traffic in the past. Its 
traffic currently is following a down- 
ward trend which is serious and rela- 
tively severe, as indicated by the fig- 
ures which appear hereinbefore. 

From all of the evidence it is clear 
that the earning position of San Diego 
Transit System must be improved 
without unnecessary delay if the com- 
pany is to continue rendering the es- 
sential services which it performs for 
the public of San Diego and other 
cities and communities. The needed 
improvement in earnings can come 
only from an increase in gross operat- 
ing revenues or a decrease in operat- 
ing expenses or some combination of 
these two factors. The evidence is 
convincing that San Diego Transit 
System has been well managed and 
that all feasible operating economies 
are being effected. So far as is now 
evident, any substantial improvement 
in net revenues must depend upon an 
increase in fares. The commission 
must permit reasonable earnings in 
order that public services may be pre- 
served. 

Under applicant’s proposal to make 
tokens available at the rate of three 
for 50 cents the token fare would be 
equivalent to 16% cents. If the token 
fare were established instead at 16 
cents, based upon sales at the rate of 
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five tokens for 80 cents, it is estimated 
from all of the evidence that the oper- 
ating results for the rate year would 
be as follows: 


ER OMTINE Oe Smelt aya Ye ascites $6,077,416 
Total Operating Expenses ........ 5,631,668 
Net Operating Income before Taxes 445,748 
Ure haa be br 11,390 
Pe pn eee meee 192,080 

Net Operating Income (1) Pet deeeak 234,358 
Operating Ratio 3 RRP Ne 96.1% 
72) eae 95.8% 

1] 3 ee $3,387,630 
Rate of RermrncG))) c6.0658556e55 4 6.9% 
Ws ovo ohare 7.5% 





(1) Based on 52% federal tax. 
(2) Based on 47% federal tax. 


Upon careful consideration of all of 
the evidence of record the commission 
concludes and finds as a fact that the 
estimated operating results under this 
alternate basis of fares will be reason- 
able; that the fares proposed by the 
applicant, thus modified as to the token 
rate, are reasonable; and that such in- 
creased fares are justified. To this ex- 
tent the application will be granted. 

If congressional action should make 
a 52 per cent income tax rate effective, 
and the results should indicate the need 
for further revenues, the applicant 
may, by supplemental application, seek 
any justifiable relief. 

Further hearings will be scheduled 
in any event when the commission 
staff, the San Diego Transit System, 
and the city of San Diego have com- 
pleted their further studies and investi- 
gations as aforesaid. 
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UTAH PUBLIC SERVICE COMMISSION 


Re Salt Lake City Lines 


Investigation & Suspension Docket No. 95 
March 17, 1954 


PPLICATION by transit company for authority to increase 
L \ rates; modified rate increase authorized. For earlier com- 


mission decision, see (1953) 2 PUR3d 405. 


Return, § 14.1 — Use of operating ratio — Transit company. 


1. The adequacy of the earnings of a transit company can be tested by the 
use of an operating ratio, that is the relationship of the carrier’s expenses 
to its revenues, usually expressed in percentage form, p. 145. 


Return, § 108.1 — Transit company — Operating ratio. 


2. A contention that a transit company had to have an operating ratio of 
not more than 90 to 92 if its earnings were to be reasonable and that a ratio 
above 92 was in the critical range was not accepted, p. 146. 


Rates, § 504 — Transit — Weekly pass and student fare. 


3. A transit company was ordered to retain in its schedule a weekly pass 
and a special student rate, with each being required to stand an equitable 
part of any over-all rate increase authorized, where it appeared that these 
fares should be continued in the public interests, p. 148. 


Return, § 108.1 — Transit company — Operating ratio. 


4. A transit company was authorized to increase its rates so that its oper- 
ating ratio, after federal income tax, would be 93.3 per cent, even though the 
earnings under such ratio would be somewhat higher than actually necessary, 
where this ratio was justified to permit the company to comply with com- 
mission directions respecting improvement of service, p. 148. 


Rates, § 131 — Increase — Service Inadequacies — Transit. 


5. A transit company was authorized to increase rates notwithstanding con- 
tentions that service was inadequate and that the company had not even com- 
menced an engineering study to determine what should be done to improve 
service, where a rate increase was necessary, in the face of declining patron- 
age, to guarantee the company sufficient revenue to continue its service and 
where the safest course appeared to be to grant an increase with the condition 
that the company take immediate steps to make a survey and promptly 
report concerning its results, p. 149. 


Expenses, § 84 — Management fee to parent — Declining revenue. 
Statement that it is difficult for the commission to reconcile a substantial 
increase in the fee paid by a transit company to its parent under a contract 
for managerial services with a picture of declining revenue, since business 
in general ordinarily would seek means to reduce management expenses in 
the face of depressed revenues, p. 148. 
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APPEARANCES: Calvin L. Ramp- 
ton, for Applicant; Peter M. Lowe, 
Deputy Attorney General, for Public 
Service Commission of Utah; Louis 
J. Scarlet, for Amalgamated Ass’n of 
Employees, Division 382; Mrs. Ru- 
pert Soderberg, for Parent Teachers 
Association, Salt Lake District Coun- 
cil; Lorenzo E. Elggren and N. A. 
Jensen, for Consumers’ Welfare 
League; W. Rook and Chris P. Jen- 
sen, for Aged Recipients of State Wel- 
fare; Mrs. J. H. Olsen, for South Cen- 
tral Improvement League; Joseph A. 
White, for Self; C. L. Clayton, for 
Self ; James McQuiston, for Self; Mrs. 
T. Straup, for Self; Richard K. 
Winters, Thomas Green, and Duayne 
Stufflebeam, for Associated Students 
of the University of Utah. 


By the Commission: This proceed- 
ing was initiated by the commission 
upon the filing of Tariff No. 6, P.S. 
C.U. No. 6, by Salt Lake City Lines, 
on July 15, 1953, stating increased 
fares to become effective August 14, 
1953. The adequacy of the earnings 
of Salt Lake City Lines is at issue. A 
hearing in this matter was held in 
September and October, 1953. On 
November 18, 1953 [2 PUR3d 405] 
the commission issued its findings and 
ordered that the then existing rates of 
Salt Lake City Lines as published in 
Passenger Tariff No. 5, P.S.C.U. No. 


Adult—cash (one zone) ....... icici ceenee 
—<toKen (ONG ZONE) . 6.26.6 e cece c ee sees 

each additional ZONE . .. 26.6.5. cess 

NV RU ARB aig raeis 8 ins oh 'S bg aie sid acess oe 
GULL ee ey (ero 7) ra a 
each additional zone ............... 
Students—cash (one zone) .................. 
each additional zone ............... 


The area served by City Lines is 
divided into four zones for fare pur- 


[10] 
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5, should remain in full force and effect 
unless and until modified by further 
order of the commission. Jurisdiction 
of the matter was retained by the com- 
mission and Salt Lake City Lines was 
required to file monthly statements of 
revenues, expenses, number of pas- 
sengers carried, and number of vehicle 
miles operated. 

Salt Lake City Lines filed a ‘“Peti- 
tion for Supplemental Order” with the 
commission on January 26, 1954, in 
which it alleged that it is in “im- 
mediate and drastic need of increased 
revenues in order to continue to render 
adequate bus service to the riding pub- 
lic of the Salt Lake Metropolitan 
area.” A hearing on this petition was 
held on February 18, 1954, pursuant 
to notice regularly given. 

[1] From the evidence of record 
the commission now makes the follow- 
ing findings: 

1. Salt Lake City Lines (City 
Lines) is a corporation of the state 
of Utah. It renders mass transporta- 
tion service in Salt Lake City and 
certain suburban areas adjacent there- 
to. All of the common stock of City 
Lines is owned by National City Lines, 
Inc., (National) except for directors’ 
qualifying shares. 

2. The fares proposed in Passenger 
Tariff No. 6 compared with the fares 
stated in Tariff No. 5 are as follows: 


Tariff No. 5 Tariff No. 6 
(Present) (Proposed) 

ans, Oe iina $.10 $.15 
ee ee ras 2/429 
eee er eee 10 .10 

Desi asiessc tances 1.75 eliminated 
Aggro a Ave siete easements 05 05 
sist Rerabatecatetteestans 05 05 

bated Madea teae .05 Adult fare 

atlas cei cates .05 Adult fare 


poses under existing regulations. 
Zone four embraces the area from 
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10400 South and Redwood road to 
14400 South and Redwood road. 
Under the provisions of Tariff No. 
6 the fourth zone would be eliminated 
and this area would be made a part 
of the third zone. 

3. Since the close of World War 
II there has been a continuous decline 
in the patronage enjoyed by City 
Lines, particularly during evening 
hours and on holidays and Sunday. 
Increased use of private automobiles 
undoubtedly is the primary reason for 
the loss of passengers. Other factors, 
such as television and drive-in theaters, 
also have contributed to such decline. 
As noted below there has been a sub- 
stantial decrease in mileage operated 
with the accompanying longer head- 
ways, and this fact in and of itself 
undoubtedly has been responsible for 
some loss of riders. The following 
figures, covering revenue passengers 
carried, illustrate what has happened 
in post-war years. The year 1946 is 
used as the base year, or 100. 


Year Index 
See a eee boa heeReee sede 100 
BOE eee airs brie ot nine Seen ty tee 2c 95 
RUB OES) fae he he Sa dons oe Nl a ib 91 
i) PRR Or eran ene ee ne 86 
1 SERS See re eee eT een nee 74 
1D ERE On yee cee em et m 67 
1 a ee cerns enn arte 59 
OSE CS: 2) re 52 


In 1946 City Lines transported 
33,106,089 revenue passengers. The 
figure had dropped to 19,653,459 in 
1952. In the face of such decline it 
was inevitable that curtailments in 
mileage operated would be necessary. 
During the year 1946 City Lines op- 
erated 6,103,789 miles on regular 
routes, compared with 4,238,486 miles 
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in 1952. The number of passengers 
carried for each mile operated de- 
creased from 5.168 in 1946 to 4.637 
in 1952. 

4. The results of operations for the 
twelve months ended December 31, 
1953, are as follows: 








Operating revenues .............. $1,865,295 
Operating expenses .............. 1,529,438 
Taxes, other than federal income .. 204,892 
Taxes, federal income ............ 66,000 

$1,800,330 
Operating Income... 2.5 60608654 $64,965 


In testing the adequacy of earnings 
of a motor carrier the operating ratio 
is employed by many regulatory 
bodies. The operating ratio as here 
used means the relationship of a car- 
rier’s expenses to its revenues, usually 
expressed as a percentage. On the 
basis of the figures shown above the 
operating ratio of City Lines was 
96.52 for the year 1953, with federal 
income taxes included in expenses. 
Excluding federal income taxes the 
ratio was 92.98.? 


[2] One of the witnesses for City 
Lines testified that in his opinion an 
operating ratio of 90 (after federal 
income tax) is most practical for City 
Lines but that a ratio of 90 to 92 
is satisfactory. He described a ratio 
above 92 as being in a critical area. 
Weare not satisfied that the ratios pro- 
posed by this witness are necessary to 
produce reasonable earnings. 

5. During the twelve months ended 
August 31, 1953, City Lines carried 
18,097,633 revenue passengers, includ- 
ing 103,405 rides by postal employees 
transported under contract with the 





1The reasons for the use of the operating 
ratio in testing the earnings of a motor carrier 
were discussed at some length in I. & S. 
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Docket No. 70, Re Salt Lake City Lines, dated 
May 4, 1951, and will not be repeated in the 
present findings. 
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Post Office Department, a decrease of 
10.39 per cent when compared with the 
twelve months ended August 31, 1952. 
An increase in fares always drives 
some passengers away. City Lines 
estimates that if the fare structure 
stated in Tariff No. 6 were made 
effective there would be a loss of 
passengers of 16.32 per cent. This 
estimate assumes that the decline of 
10.39 per cent will continue even under 
the present fares, and that the differ- 
ence will represent those passengers 
who will discontinue riding the buses 
because of the increased fares. City 
Lines estimates, therefore, that under 
the fares stated in Tariff No. 6 it would 
transport 15,060,000 revenue passen- 
gers under regular fares and 110,000 
rides by postal employees under con- 
tract over a 12-months’ period start- 
ing with October 1, 1953, with the 
following results : 


Passenger revenue, regular fares .. $1,937,243 

Passenger revenue, post office con- 
PUNTA craters aes Crave eral iar tese San 9,625 
Total passenger revenue ... $1,946,868 
Chanter Teventie wo cccccceces 110,000 
Advertising revenue ............. 38,400 
OEREP TEVERUE: «2. ck. 6b ckcc ses wes 3,100 
Total operating revenue .... $2,098,368 


Total expenses, including federal 


income tax of $149,400 ......... 1,935,786 
Operating income .......... $162,582 
Gperatite TAtO: 6.5.5 s<c:acieses ossc 92.25 
6. Effective September 1, 1953, 


National assumed the management 
and supervision of the operations of 
City Lines from its office in Chicago, 
Illinois. Prior to that time Pacific 
City Lines (a subsidiary of National) 
performed management services for 
City Lines. Under contractual ar- 
rangements with Pacific City Lines a 
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fee based upon revenues was paid by 
City Lines for management services. 
In 1952 this fee amounted to $56,471,” 
which represents 2.81 per cent of the 
gross passenger and charter revenues 
of City Lines for that year. The 
agreement with National provides that 
City Lines shall reimburse National 
for a part of the expenses incurred 
by National in performing services for 
all of its wholly-owned subsidiaries 
upon the basis of the ratio of the gross 
passenger and charter revenue re- 
ceived by City Lines to the total of 
such gross transportation revenue re- 
ceived by all of the wholly-owned 
subsidiaries o: National. 

The evidence shows that the fee to 
be paid to National by City Lines for 
these services will approximate 4.78 
per cent of gross passenger and charter 
revenues. If the agreement with Na- 
tional had. been in effect in 1952, the 
fee paid would have been $96,150 com- 
pared with the amount of $56,471 
actually paid to Pacific City Lines. 
The higher fee to be paid to National 
was defended by City Lines on the 
ground that certain services hereto- 
fore rendered in Salt Lake City by 
local personnel will be provided by the 
staff of National in Chicago. It was 
maintained by City Lines that once the 
transition of the management func- 
tions to National is completed, the 
over-all expenses will be lower than 
under the former arrangements. Re- 
duced local expenses for traffic super- 
vision, general office salaries and ex- 
penses, and for certain other functions 
were cited as examples. The conten- 
tion of City Lines may prove to be 
correct. It is difficult for this com- 





2In past proceedings involving City Lines 
the commission has adjusted the fee paid to 
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Pacific City Lines to eliminate any element 
of profit. 
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mission, however, to reconcile the 
substantial increase in the manage- 
ment fee with a picture of declining 
revenues. Business, in general, or- 
dinarily would seek means to reduce 
management expenses in the face of 
depressed revenues. 

Data submitted by City Lines at 
the hearing held on February 18, 
1954, indicate a saving in certain local 
expenses of approximately $5,000 a 
month, attributable to the new man- 
agement arrangement, by comparing 
January, 1954, with December, 1952. 
The projections of City Lines covering 
estimated results for a future 12- 
months’ period, shown in (5) above, 
give no recognition to such savings in 
expenses, but they do include the full 
amount ($98,318) of the service fee 
calculated at 4.78 per cent of pas- 
senger and charter revenue. It ap- 
pears proper, therefore, to reduce the 
projected expenses by $60,000, to give 
effect to the estimated annual savings. 

The agreement with National sets 
forth 15 services to be rendered to City 
Lines in consideration of the fee to be 
paid. A study of the specific services 
leaves the commission with a feeling 
that perhaps some of them could be 
performed more effectively by Salt 
Lake City personnel who are familiar 
with the local problems and situation. 

7. As stated in (5) above, the pro- 
jections of City Lines anticipate a con- 
tinued decline in number of passengers 
of 10.39 per cent without taking into 
account the effect of a further increase 
in fares. This estimate was made at 
the first hearing in this matter, held 
in September, 1953. Subsequent ex- 
perience seems to indicate that the loss 
of patronage is greater than anticipated 
at that time. During the five months 
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from August 1 to December 31, 1953, 
City Lines transported 6,981,876 rev- 
enue passengers compared with 7,- 
950,008 during the same five months 
in 1952, a decrease of 12.18 per cent. 
The decline in January and the first 
fifteen days of February, 1954, was 
even more pronounced. In the light 
of this recent experience we believe a 
revision should be made in the City 
Lines’ estimate of number of passen- 
gers to be carried during the next 
twelve months. The figure will be re- 
duced 2 per cent for this purpose. 
[3] 8. The commission finds that 
an upward revision in the fares of City 
Lines is necessary. We are not en- 
tirely satisfied with the fare structure 
proposed in Tariff No. 6. That tariff 
eliminates the weekly pass and the 
reduced rate for students. We find 
that it is in the public interest to retain 
the weekly pass and a special student 
rate, each of which should stand an 
equitable part of the over-all increase 
required. The following fare structure 
appears to be fair and reasonable: 


Adult—Cash (one zone) ........... $.15 

token (one zone) ........... 2/.25 

each additional zone ......... 10 

WV MUAG MAES oa) os sa is oo ene es ais) 2.25 
Children—5 to 12 years—cash (one 

Us ee eee = 


each additional zone 
Students—token or ticket (one zone) 13/1. 00 
each additional zone same 


[4] A reasonable estimate of what 
the above described fare structure will 
produce in revenues and earnings is 
set forth below. This estimate gives 
recognition to the adjustments in ex- 
penses and in number of passengers 
described in (6) and (7) above, and 
also reflects a downward adjustment 
in certain expenses such as insurance 
that are determined on the basis of 
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gross revenue. The figures are as 


follows: 
Operating revenues .............. $1,980,098 
Total expenses, including Federal 

income tax of $132,2113 ....... 1,847,480 
Net operating income ............ $132,618 


The above figures indicate an oper- 
ating ratio (after federal income tax) 
of 93.3. The earnings under such a 
ratio may be somewhat higher than are 
actually necessary, but we find that this 
ratio is justified at this time to enable 
City Lines to comply with the commis- 
sion’s order below respecting an im- 
provement in service. 

[5] 9. Numerous people testified 
in this proceeding on their own behalf 
or as the representatives of certain 
organizations or groups. Some of 
these witnesses voiced opposition to 
any increase in the fares of City Lines. 
Others had an interest in maintaining 
a specific fare at its present level. In 
general, however, complaints were 
entered concerning the service pro- 
vided by City Lines. A common com- 
plaint had to do with the long head- 
ways on certain routes. Overcrowd- 
ing of buses during peak periods also 
came in for a share of the criticism. 

If we are to have a transportation 
system worthy of the name, the serv- 
ice provided must be frequent enough 
to take care of the reasonable needs of 
the riders. At the same time it must 
be recognized by all that if the system 
is burdened with a great many runs 
which do not even pay the out-of- 
pocket costs of operation, the end re- 
sult is unfavorable also. Looking at 
the problem abstractly, we cannot say 
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how often a bus should run on a given 
route. The answer lies in a study 
which the management should be able 
and willing to make. We are im- 
pressed, however, by the testimony of 
the witnesses who dealt with the sub- 
ject of service, that an improvement 
in headways, and perhaps in the rout- 
ings, of certain lines should be accom- 
plished. It is not unlikely that im- 
proved service might woo back some 
of the lost riders. 


We find no pleasure in authorizing 
an increase in the fares of City Lines. 
It appears to us, however, that the 
question of the maintenance of ad- 
equate transportation is the paramount 
issue. If our community should find 
itself without a public transportation 
system the consequences are almost 
unthinkable. We believe the fare 
structure set forth above should pro- 
duce sufficient revenues, under careful 
management, to provide better service 
than at present and leave a reasonable 
return for the owners of the property. 
At the hearing held in September, 
1953, it was testified by the witnesses 
of City Lines that a comprehensive 
engineering survey was scheduled for 
the near future to determine what 
changes should be made in routings, 
schedules, and other aspects of the 
operations. The record in the last 
hearing discloses the fact that the study 
has not been started. We think the 
management of City Lines has been 
dilatory in not initiating this survey. 
The commission has been urged by 
some of the parties to this proceeding 
to withhold authority for any fare 
revisions until the study referred to 





3 The provision for federal income tax of 
$132,211 was computed at the present rate of 
52 per cent. Under existing law the rate is 


scheduled to drop to 47 per cent on April 1, 
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1954. All indications point to an amendment 
in the law to provide for a continuation of the 
52 per cent rate. Hence it appeared advisable 
to use a 52 per cent rate in this computation. 
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has been completed. There is merit 
in their contention. We are faced 
with the cold fact, however, that pa- 
tronage continues to drop off. Service 
must be continued, even while the 
survey is under way, and sufficient 
revenue must be forthcoming to render 
the service. The safest course seems 
to require an increase in fares at this 
time with the express understanding 
that City Lines will take immediate 
steps to make the survey herein dis- 
cussed and promptly make a report 
to the commission covering the results 
of such survey. In the meantime, 
wherever possible, steps should be 
taken to correct any service deficiencies 
such as those referred to by the wit- 
nesses who appeared at the hearing. 

10. Two other factors should be 
mentioned relating to the expenses of 
City Lines. A new labor contract be- 
came effective September 1, 1953, 
which provides for an increase of 9 
cents an hour in the pay of practically 
all of the employees. The annual in- 
crease in the payroll is some $46,000, 
based upon the twelve months ended 
July 31, 1953. 

Effective January 1, 1951, Salt Lake 
City Corporation imposed a new fran- 


chise tax on City Lines amounting to 
2 per cent of the gross revenues re- 
ceived within the corporate limits of 
Salt Lake City. This tax exceeds 
$30,000 a year on the basis of pres- 
ent revenues. At the hearing in the 
present proceeding it was indicated 
that Salt Lake City Corporation might 
relieve City Lines from the payment 
of this tax in the future. We have had 
no advice that such action will be 
taken. We must assume, therefore, 
that City Lines will be obligated to 
pay the tax in the future. 

The effect of the new wage contract 
and of the Salt Lake City tax is re- 
flected in the expense figures used 
above. 


Conclusions 


Based upon the foregoing findings, 
the commission concludes that City 
Lines should be authorized to increase 
its fares to the level stated in Finding 
No. 8 above, effective Sunday, March 
21, 1954, and that City Lines should 
take steps immediately to make the 
traffic survey referred to in Finding 
No. 9 above, and also to correct present 
service deficiencies without delay, 
wherever possible. 
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RE BALTIMORE TRANSIT CO. 


MARYLAND PUBLIC SERVICE COMMISSION 


Re Baltimore Transit Company 


Case No. 5281, Order No. 50862 
July 28, 1954 


PPLICATION for approval of restricted stock option incentive 


plan; dismissed. 


Security issues, § 21 — Restricted stock option incentive plan — Authority of com- 


mission. 


1, The commission, under a law providing for security issues for the im- 
provement or maintenance of service, has no power to approve a restricted 
stock option incentive plan not designed for improvement or maintenance 
of service but designed to provide additional compensation for services ren- 
dered by a limited number of officers and employees, p. 152. 


Security issues, § 57 — Corporate requirements — Stock option plan. 

2. Money to be secured from the issuance of stock under a restricted stock 
option incentive plan does not meet the requirements of a statutory pro- 
vision that securities may be issued when the use of capital to be secured 
by the issuance of securities is reasonably required for the purposes of a 
corporation, when the company in the past has reacquired and retired much 
larger amounts of securities than the small capital which would be produced 
by exercise of the option to purchase stock, p. 152. 

Security issues, § 52 — Restricted stock option incentive plan — Public interest. 
3. Approval of a restricted stock option incentive plan under which options 
would be granted to certain officers and employees to purchase stock below 
the market value is not in the public interest when the amount to be produced 
by the sale of such securities is not reasonably required for the improvement 


and maintenance of service, p. 152 


By the Commission: On June 4, 
1954, The Baltimore Transit Com- 
pany, hereinafter called “company”, 
filed with this commission a request 
that the restricted stock option incen- 
tive plan which had been adopted by 
the board of directors of the company 
and approved by its stockholders on 
January 26, 1953, be approved by the 
commission. 

At the meeting of the stockholders 
held on January 26, 1953, amendments 
to the charter of the corporation were 
approved, and the effect thereof was 
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to increase the number of authorized 
shares of common stock from 200,000 
shares to 1,000,000 shares, at the same 
time providing for 250,000 shares of 
preferred stock of the par value of $50 
each in lieu of the 250,000 shares of 
the preferred stock of the par value of 
$100 each then outstanding. Each 
holder of one share of the old pre- 
ferred stock received in exchange 
therefor one share of the new pre- 
ferred stock and three shares of com- 
mon stock. 

After the amendment to the charter 
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and on January 27, 1953, the company 
sought approval of this commission to 
the plan of reorganization and filed 
with the commission as an exhibit the 
proxy statement in which the proposed 
amendment to the charter and the re- 
stricted stock option incentive plan 
were fully set forth, but the applica- 
tion at that time did not ask for ap- 
proval of the restricted stock option 
incentive plan. Acting pursuant to 
the restricted stock option incentive 
plan approved by the stockholders, the 
board of directors have granted to 
twenty-one officers and employees of 
the company options to purchase an 
aggregate number of 52,500 shares of 
the common stock, options for 51,400 
shares having been granted on April 
9, 1953 at $3.03 -per share and options 
for 1,100 shares having been granted 
on February 19, 1954 at $4.75 per 
share. The total number of shares 
for which options could have been giv- 
en is 60,000 shares. Although the 
restricted stock option incentive plan 
was Originally filed with the commis- 
sion on February 13, 1953, and op- 
tions were granted on April 9, 1953, 
at $3.03 per share, no application was 
made seeking the approval of this com- 
mission until June 4, 1954, when the 
stock had a market value of $5.75 per 
share. 

[1-3] The commission is confront- 
ed with two questions: First, is the 
plan which has been adopted by the 
company one which this commission 
can authorize under the powers grant- 
ed to it by the legislature; and, sec- 
ondly, if this commission does have 
the power to approve the plan, is the 
same in the public interest? A nega- 
tive answer to the first question 
(which we believe to be the case) 
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would make a discussion of the second 
question unnecessary but, in view of 
the possibility of an appeal from any 
decision of this commission, we deem 
it wise to express our views with re- 
spect to both questions. 

The company contends that this 
commission should approve the issu- 
ance of the stock for which options 
have been granted pursuant to the 
terms of the restricted stock option in- 
centive plan and cites Art 78, § 50 of 
the Annotated Code of Maryland, as 


authority for such approval. Section 
50 provides, in part, “that a street 
railroad corporation may 


issue stock, bonds, notes or other evi- 
dence of indebtedness when 
necessary for the improve- 
ment or maintenance of its service, 
.’ The commission must, 
therefore, find that the purpose for 
which the stock is to be issued is for 
the improvement or maintenance of 
service of the company. It is argued 
that because officers and key employ- 
ees are given the right to subscribe 
for stock at less than its market value 
that it is an incentive to such persons to 
take a greater interest in the company 
and thereby improve the service which 
the company renders. This commis- 
sion cannot see where there will be any 
improvement in the service of the com- 
pany if a limited number of persons 
are given a right which is denied to 
other employees who have, or should 
have, just as great an interest in the 
improvement of the service of the com- 
pany as the few favored individuals. 
Is the restricted stock option incen- 
tive plan really designed for the im- 
provement or maintenance of the serv- 
ice of the company or is it designed as 
additional compensation for services 
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rendered? None of the employees to 
whom the options were granted would 
exercise such option unless he expected 
to make a profit. If the stock should 
decline in value, then whatever incen- 
tive the employee had would be lost, 
and it might be argued that because 
the stock had declined, the interest of 
the employee also declined, thereby re- 
sulting in impairing or lessening the 
service which he rendered. 

The commission is not permitted to 
authorize the issuance of stock for 
services rendered by an employee and 
it would, therefore, seem that this com- 
mission has no power to approve the 
restricted stock option incentive plan. 

Furthermore, the very section under 
which the company seeks approval con- 
tains the following proviso: ‘“Provid- 
ed, and not otherwise . . . in the 
opinion of the commission, the use of 
the capital to be secured by the issue 
of such stocks, bonds, or other evi- 
dence of indebtedness is reasonably re- 
quired for the said purposes of the 

railroad corporation - 
Under no circumstances can it be ar- 
gued that the money to be secured 
from the issuance of stock under the 
restricted stock option incentive plan 
will be reasonably required for the pur- 
poses of the company. We have only 
to look at the past history of the com- 
pany to realize how absurd such an 
assertion would be. 

American City Lines, Inc., which 
company was later merged into Na- 
tional City Lines, Inc., in acquiring 
controi of The Baltimore Transit 
Company, through the purchase of 
approximately 30 per cent voting in- 
terest therein, acquired a large num- 
ber of debenture bonds. After the 
management of the company was in 
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control of the new purchasers and after 
a sufficient time had elapsed to enable 
the holders of the bonds to realize a 
capital gain, bonds held by National 
City Lines, Inc. were tendered to the 
company and accepted, and a profit of 
approximately $650,000 was made by 
National City Lines, Inc. as a result 
of their purchase by the company. 

In February, 1954, the company 
acquired and retired 7,500 shares of 
its preferred stock from National City 
Lines, Inc. at a price of $210,000, and 
on March 8, 1954, a similar number of 
shares of the preferred stock were 
acquired from National City Lines, 
Inc. for the sum of $202,500 which 
stock has been retired. In addition to 
the bonds which the company acquired 
from the National City Lines it has 
retired other debentures. The total 
face value of debentures so acquired 
by the company since National City 
Lines, Inc. acquired control is in ex- 
cess of five million dollars, and the 
company has likewise acquired and 
retired preferred stock purchased from 
other sources, as follows: as of Au- 
gust 31, 1953, 33,697 shares at an 
aggregate cost of $1,010,223.85; as of 
September 30, 1953, 8,293 shares at 
the cost of $249,748.53; as of Janu- 
ary 31, 1954, 3,620 shares at a total 
cost of $106,828.50; as of February 
25, 1954, 1,515 shares at a total cost 
of $43,556.25. It is, therefore, quite 
apparent that the company would not 
purchase debenture bonds and retire 
preferred stocks in such large amounts 
if it required the small capital of about 
$205,000 which would be produced by 
the exercise of the option to purchase 
60,000 shares of stock. 


The commission, therefore, finds 
that the purpose for which a stock is 
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to be issued does not come within the 
purview of § 50 and, even if it did, that 
the capital to be obtained thereby is not 
reasonably required for the improve- 
ment and maintenance of its service. 

With respect to the second question, 
the commission believes that the ap- 
proval of the restricted stock option 
incentive plan is not in the public in- 
terest. It must be remembered that 
the petitioner is a public utility and 
that practically every citizen of the 
city of Baltimore and adjacent terri- 
tory is a patron of its service. Those 
patrons have daily contact with the fa- 
cilities of the company and while there 
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is much to be desired in the improve- 
ment of the services of the company, 
that improvement should be in the 
service and maintenance of the facili- 
ties of the company and not in a re- 
stricted stock option incentive plan. 
After a review of the history of the 
management of the company under the 
National City Lines, Inc. and the fi- 
nancial advantage which have accrued 
to that company, we believe that ap- 
proval of the plan would not be in the 
public interest. 

An order will be entered dismissing 
the application. 
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Re Barrett Garages, Inc. 


Decision No. 50286, Application Nos. 35454, 35462 
July 20, 1954 


ETITION for rehearing on commission decision granting 
passenger stage certificate; denied. 


Procedure, § 32 —Rehearing — Certificate proceeding. 
1. An application for rehearing in a proceeding wherein a passenger stage 
company is granted a certificate of public convenience and necessity will be 
denied where the points raised in the petition merely restate the contentions 


in the original hearing, p. 155. 


Appeal and review, § 37 — Certificates of public convenience and necessity — 


Nature. 


2. The granting or withholding of a certificate of public convenience and 
necessity is a legislative act which rests in the discretion of the commission, 
and presents no question which is subject to judicial review, p. 155. 


Monopoly and competition, § 62 — Motor carriers — Different certificates covering 


same route. 


3. The commission may grant a number of certificates of public convenience 
and necessity covering the same route or routes, p. 155. 
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By the ComMISssION : 


Order Denying Petitions 
for Rehearing and 
Reconsideration 


Protestants Fialer’s Limousines, 
Inc., and Airline Ground Transporta- 
tion Association, Inc., have filed peti- 
tions for rehearing and reconsidera- 
tion respecting Decision No. 50229, 
rendered herein on the 6th day of July, 
1954, whereby the applicant in the 
above-entitled proceedings was grant- 
ed a certificate of public convenience 
and necessity to operate between the 
points and places as a passenger stage 
corporation as in said decision author- 
ized and prescribed. 

[1] The commission has carefully 
considered the points raised in said 
petitions. The points therein raised 
merely restate the matters contended 
for by petitioners during the hearing 
of these proceedings. No useful pur- 
pose could be served by restating these 
contentions as they were adequately 
covered and considered by the decision 
herein assailed by the instant petitions. 
In our opinion, the authorities cited by 
petitioners do not support their con- 
tentions. 

Petitioners do not desire to intro- 
duce additional evidence but ask for 
argument before the commission in 
bank. 

Apparently, petitioners misconceive 
the issues of law involved herein. 

[2, 3] The instant proceedings pre- 
sent no constitutional issues. The 
finding of the commission on the ques- 
tion of public convenience and neces- 


RE BARRETT GARAGES, INC. 


sity is not subject to judicial review. 
(Pacific Greyhound Lines v. Cali- 
fornia R. Commission [1938] 11 Cal 
2d 427, 429, 25 PUR NS 350, 80 P2d 
971; San Diego & C. Ferry Co. v. 
California R. Commission, 210 Cal 
504, 510, 513, PUR1930E 464, 292 
Pac 640; Oro Electric Corp. v. 
California R. Commission, 169 Cal 
466, 471, PURI1915C 191, 147 Pac 
118; Asbury Truck Co. v. California 
R. Commission [DC Cal 1931] 52 F 
2d 263, 267 [affirmed per curiam by 
the Supreme Court of the United 
States (1932) 287 US 570, 77 L ed 
501, 53 S Ct 94].) The scope of 
review of decisions of this commission 
was not broadened by the 1933 amend- 
ment to § 67 of the Public Utilities Act 
(now § 1760, Public Utilities Code). 
(Southern California Edison Co. v. 
California R. Commission [1936] 6 
Cal2d 737, 748, 749, 17 PUR NS 
311, 59 P2d 808.) It is elementary 
that the granting or withholding of 
a certificate of public convenience and 
necessity is a legislative act which 
rests in the discretion of this com- 
mission. Such action presents no 
question which is subject to judicial 
review. (Asbury Truck Co. v. Cali- 
fornia R. Commission, supra, 52 F2d 
at p. 267.) The commission may 
grant a number of certificates covering 
the same route or routes. 

In light of the foregoing authorities 
and the facts of record, we perceive no 
merit in the petitions herein. Accord- 
ingly, said petitions for rehearing and 
reconsideration are hereby denied. 
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SOUTH DAKOTA SUPREME COURT 


Re Transport, Inc. of South Dakota 


No. 9392 
— SD —, 64 NW2d 313 
May 15, 1954 


PPEAL from commission’s order approving the transfer of 
L \ certificates to motor carrier; affirmed. 


Certificates, § 143 — Transfer — Public convenience and necessity. 
1. The commission, although required to determine whether a proposed 
transfer of a motor carrier certificate is consistent with and will promote 
the public interest, may authorize the transfer without determining whether 
the authorized service is required by public convenience and necessity, 


p. 158. 


Certificates, § 137 — Transfer — Corporation not fully formed. 
2. The commission may approve the transfer of a motor carrier certificate 
to a corporation, notwithstanding that the corporation is not fully formed at 
the time of the application, where the incorporators are experienced in the 
field of motor transportation and the proposed corporation will have ade- 
quate equipment and finances to continue the authorized services, p. 158. 


APPEARANCES: Boyce, Warren, 
Murphy & McDowell, Sioux Falls, for 
appellant ; Stordahl, May & Boe, Sioux 
Falls, for respondent; Herman L. 
Bode, Pierre, Ralph A. Dunham, 
Attorney General for public utilities 
commission. 


Roperts, Judge: This is an ap- 
peal from a judgment of the circuit 
court of Minnehaha county affirming 
an order of the public utilities commis- 
sion. 

The order of November 6, 1952, ap- 
proved a request of Transport, Inc. of 
South Dakota (96 PUR NS 102), for 
transfer to it of three motor carrier 
permits (Nos. 6336, 6337, and 6456) 
issued to Transport Service, Inc., and 
a motor carrier permit (No. 7254) is- 
sued to Transport, Inc. of Moorhead, 
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Minnesota. The three Class B motor 
carrier permits issued to Transport 
Service, Inc. authorized it to transport 
petroleum products from Sioux Falls 
and Yankton to all points in the state 
east of the Missouri river and from 
Sioux Falls to a limited area west of 
the Missouri river adjacent to U, S. 
Highways 16 and 18. The Class B 
carrier permit No. 7254 authorized the 
holder to transport petroleum prod- 
ucts to all points in the state east of 
the Missouri river and north of U. S. 
Highway 14. The order authorizing 
the transfers contains the following re- 
striction: “That Transport Inc. of 
South Dakota desist and abstain from 
transporting petroleum products 
loaded or originating at Watertown, 
South Dakota (pipeline area) to any 
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point south of U. S. Highway 14 in 
South Dakota, or any point west of the 
Missouri river in South Dakota.” 

Dan S. Dugan, doing business as a 
motor carrier under the name of 
Dugan Oil and Transport Company, 
resisted the granting of the applica- 
tions. 

A petition for rehearing before the 
commission was denied and as we have 
indicated the judgment of the circuit 
court on appeal affirmed the order of 
the commission. Protestant and ap- 
pellant insists that the order approving 
the transfers should be reversed be- 
cause (1) there is no finding of con- 
venience and necessity, and (2) the 
evidence is insufficient to support the 
findings of the commission that the 
transfers are consistent with and will 
promote the public interest and that 
transferee corporation is able, ready, 
and willing to assume the status and 
obligations of a motor carrier. 

Statutory directions as applied to 
transfers of permits or certificates held 
by motor carriers are embodied in 
SDC Supp 44.0412: “Any right, 
privilege, permit, or certificate held, 
owned, or obtained by any motor car- 
rier may be sold, assigned, leased, 
transferred, and inherited as other 
property only by the authorization of 
the commission. Provided that the 
sale, assignment, lease, transfer or ac- 
quisition through operation of law, of 
any right, privilege, permit or certifi- 
cate shall not be approved unless, the 
commission shall find that such sale, 
assignment, lease, transfer, or acqui- 
sition is consistent with and will pro- 
mote the public interest.” 

The establishment of a Class B 
motor carrier service or the extension 
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of an existing service is governed by 
SDC Supp 44.0410: “. If after 
hearing upon application for a certifi- 
cate or permit, the commission shall 
find, upon the evidence, that public 
convenience and necessity require the 
authorization of the service proposed, 
or any part thereof as the commission 
shall determine, a certificate or permit 
therefor shall be issued. Such certifi- 
cate or permit shall authorize the ap- 
plicant to operate as a motor carrier 
from the date thereof until the first day 
of January next following. In deter- 
mining whether or not a certificate or 
permit should be issued, the commis- 
sion shall give reasonable considera- 
tion to the transportation service being 
furnished, or that will be furnished, by 
any railroad, or other existing trans- 
portation agency, and shall give due 
consideration to the likelihood of the 
proposed service being permanent and 
continuous throughout twelve months 
of the year and the effect which such 
proposed transportation service may 
have upon other forms of transporta- 
tion service which are essential and 
indispensable to the communities to be 
affected by such proposed transporta- 
tion service or that might be affected 
thereby.” 

It appears from these statutory pro- 
visions and a reading of the entire act 
that the legislature was primarily con- 
cerned with the creation and mainte- 
nance of adequate motor transportation 
service to the public. What is required 
for adequate, economical, efficient, and 
necessary service and in furtherance of 
the public interest is a matter for the 
determination of the commission. Re 
Dakota Transportation (1940) 67 SD 
221, 35 PUR NS 442, 291 NW 589; 
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Re Megan (1942) 69 SD 1, 46 PUR 
NS 497, 5 NW2d 729. To institute 
a new service, an applicant has the 
burden of making an affirmative show- 
ing that public convenience and neces- 
sity require the proposed service and 
the ultimate finding by the commission 
of public convenience and necessity 
must be based upon the statutory cri- 
teria and sufficient evidence to support 
it. As stated in Re Megan, supra, the 
term “public convenience and neces- 
sity’ has taken on a rather definite 
meaning and connotes a determination 
of public interest based on a weighing 
of factors having relation to an ade- 
quate and efficient transportation sys- 
tem. In Re Svoboda (1952) 74 SD 
444, 96 PUR NS 576, 54 NW2d 325, 
the commission had before it an appli- 
cation requesting approval of a trans- 
fer and seeking an amendment of the 
original certificate. There was no 
controversy regarding the transfer. 
The essential issue presented was 
whether the commission was justified 
in granting authority to operate in 
territory not included in the original 
certificate. That required proof of 
public convenience and necessity. 

[1] The commission cannot ap- 
prove a transfer unless the same is con- 
sistent with and will promote the pub- 
lic interest. This is the standard fixed 
by § 44.0412, supra. Under an amend- 
ment of this section by Chap 174, 
Laws 1939, the commission after hear- 
ing could authorize a transfer. The 
words “after hearing” were deleted 
from this section by Chap 190, Laws 
1941. The matter of the public need 
for the services was determined when 
the original certificates herein were is- 
sued. We think it would be contrary 
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to the spirit and intent of the statute 
to require a hearing in each instance 
and impose the burden upon the trans- 
feree to show the existence of public 
convenience and necessity as a prereq- 
uisite to the authorization of a trans- 
fer. Indianapolis & Southern Motor 
I’xpress v. Indiana Pub. Service Com- 
mission (1953) — Ind —, 112 NE2d 
864; Ramsey v. Ohio Pub. Utilities 
Commission (1926) 115 Ohio St 394, 
154 NE 730; Sale v. California R. 
Commission (1940) 15 Cal2d 612, 36 
PUR NS 469, 104 P2d 38; University 
City Transfer Co. v. Florida R. Com- 
mission (1936) 124 Fla 308, 168 So 
413. That determination as above 
stated was had when the original cer- 
tificates were issued and, in the absence 
of proof to the contrary, the assump- 
tion is warranted that public conven- 
ience and necessity require continua- 
tion of the services previously author- 
ized. In Hostetter v. Pennsylvania 
Pub. Utility Commission (1946) 160 
Pa Super Ct 94,67 PUR NS 195, 198, 
49 A2d 862, 864, commenting upon an 
analogous situation, the court said: 
“It is only an application of a familiar 
and elementary common law principle, 
the so-called presumption of continu- 
ance doctrine, by which a condition: of 
a continuous nature once established 
may be assumed to continue until the 
contrary is shown.” 

[2] Protestant contends that appli- 
cant was without corporate existence 
and could not invoke the authority of 
the commission to approve the trans- 
fers. It is admitted that the corpora- 
tion had not been fully formed. We 
think that the record contains ample 
evidence to sustain the action of the 
commission. The evidence was that 




















the incorporators and persons inter- 
ested in the venture are experienced in 
the field of motor carrier transporta- 
tion, that the corporation will have 
adequate equipment to continue the 
authorized services and that it will 
have adequate finances. Protestant 
submitted no testimony and made no 
direct attack on the fitness or financial 
ability of the incorporators to com- 
plete the incorporation and to perform 
the services authorized. There is no 
requirement of statute that the corpo- 
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ration be in existence at the time an 
application is heard. See Central 
Freight Lines v. Sadler (Tex Civ App 
1941) 147 SW2d 1102. The commis- 
sion under the provisions of § 44.0412, 
supra, was concerned with protecting 
the public interest and to this end it 
determined the fitness and ability of the 
proposed transferee to render the au- 
thorized services. 

Judgment appealed from is affirmed. 

All the judges concur. 





NEW YORK PUBLIC SERVICE COMMISSION 


Re Mary F. Kilborne 


Case 16901 
July 22, 1954 


APPLICATION for temporary certificate to operate omnibus 


line; application approved. 


Certificates, §77 — Ability of applicant — Temporary certificate — Omnibus 


Service. 


1. An application for a temporary certificate to operate an omnibus line 
should be approved when there is an immediate and urgent need for this 
service in an area, notwithstanding that the facilities and equipment of the 
applicant fail to meet commission requirements as to safe and comfortable 


service in city operation, p. 160. 


Certificates, § 77 — Ability of applicant — Permanent certificate — Omnibus 


service. 


2. An application for permanent authority to operate an omnibus line 
will not be approved unless the operator possesses sufficient equipment 
suitable for regular city bus service and gives evidence of proper financial 


responsibility, p. 160. 


¥ 


By the Commission: Omnibus 


service was discontinued in the city 
of Auburn and surrounding territory 
by Shaw & Ben Benderly, d/b/a Au- 
burn Bus Company, about noon July 
15, 1954. The equipment formerly 
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used by the company in rendering serv- 
ice has been repossessed by the owner 
and its insurance coverage canceled. 
Consequently there appears to be no 
possibility of service being resumed 
by the Auburn Bus Company. 


4 PUR 3d 








On July 20, 1954, this commission 
received an application from Mrs. 
Mary F. Kilborne of Auburn, New 
York, for the issuance of a certificate 
authorizing her to provide temporary 
omnibus service in the city of Auburn 
and surrounding territory, formerly 
served by Auburn Bus Company. 

This commission has been urged by 
the mayor of the city of Auburn and 
other public officials to grant tempo- 
rary authority to the applicant in view 
of the immediate and urgent need for 
omnibus service in the communities 
formerly served by Auburn Bus Com- 
pany. By reason of the emergency 
nature of the situation, this commis- 
sion convened today and held a special 
session for the purpose of considering 
the application of Mrs. Kilborne. 

[1] The applicant’s equipment con- 
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sists of school buses which, by the 
nature of their design, fail to meet 
this commission’s requirements as to 
providing safe and comfortable service 
in city operations. In this emergency, 
however, the commission has conclud- 
ed to grant temporary authority to 
the applicant, but only for a period of 
time sufficient for applicant to secure 
equipment which does comply with 
the commission’s rules. During this 
period, applications by other operators 
for this authority will be entertained. 
[2] Any application for permanent 
authority must be made by an omni- 
bus operator possessing — sufficient 
equipment suitable for regular city bus 
service and with proper financial re- 
sponsibility in order that safe and ade- 
quate bus service for the public may be 
provided upon a permanent basis. 
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DELTA-STAR Builds a Complete line 


OF RUGGED, DEPENDABLE, GROUP-OPERATED 


OUTDOOR SWITCHES 


TO MEET EVERY REQUIREMENT 


VERTICAL BREAK 
HORIZONTAL CENTER BREAK 
HORIZONTAL SIDE BREAK 


Within the complete line of sturdy, 
reliable Delta-Star Outdoor Switches 
there is a design which will meet 

your requirements exactly and give 
years of trouble-free service. 
Delta-Star has long been known for 
its constant research and engineering 
development of high voltage switching 
equipment and the present line has 
won wide-spread acceptance and 
approval. High pressure contacts have heavy 
silver inlays and each design provides a high 
conductivity current path with a minimum 
of current interchange surfaces. Operating 


~~ “ 
mechanisms are simple, strong and easy to install. “~~ | P| 


Economy and service are inherent in every Delta-Star Outdoor 
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Switch from 7.5 through 330 KV. and use has proved again that true 23 ha 
value is determined not by the initial investment but by the service Vertical Break 

Air Switch 


rendered over the years. 


WHEN YOU WANT THE BEST IN HIGH VOLTAGE EQUIPMENT SPECIFY DELTA-STAR 


_DELTA-STAR ELECTRIC DIVISION 


$ e. 


H. K. PORTER COMPANY, INC. SIN 


OF PITTSBURGH 
2437 FULTON STREET, CHICAGO 12, ILLINOIS 


Sere we 
DISTRICT OFFICES IN PRINCIPAL CITIES ° ® com of 
firrseu® 
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A growing number of automobile manufacturers are changing from 6 to 12 volt 


Motorola 


had it built-in a year ago 


electrical systems. Motorola 2-way radio now gives you built-in protection against 
expensive obsolescence should any part of your fleet be affected by this trend. 


WHAT IT IS — It’s truly universal 6/12V equip- 
ment—2-way radio that can be interchanged in 
mixed 6 and 12-volt fleets without modification of 
power supplies, jumpers, plugs, connectors, cables 
or switches. When re-installing in a 12-volt car, no 
cable replacement is required. It is so foolproof 
that you can safely make changeovers in the dark 
without worry of burning out tubes or damaging 
a power supply. 


FEATURES —The all-vibrator power supply attains 
over 70% power conversion efficiency with a result- 
ant power drain reduction of up to 40% —for more 
power per unit size per ampere drain than any 
other sets on the market —all this, plus the superior 
performance of Motorola’s famous Sensicon with 
guaranteed permanent selectivity and seven other 


exclusive features. 


Motorola 2-way Radio 


Motorola Communications & Electronics, Inc. 
A SUBSIDIARY OF MOTOROLA, INC. 
4501 W. Augusta, Chicago 51, Ill. » Rogers Majestic Electronics, Ltd., Toronto, Canada 


ACCEPTANCE — Again anticipating the trends, 
Motorola offers freedom from obsolescence, and 
superior performance at lower cost. You can easily 
see and hear the difference—greater signal 
strength, more audio power, longer battery and 
generator life, lower maintenance costs. You get 
all this in Motorola’s truly universal: 6/12-volt 
mobile units—available in the following classes: 


e 25-54 mc., 25-30 and 50-60 watts R.F. output 
e 144-174 mc., 10 and 25 watts R.F. output 
e 450-470 mc., 18-20 watt R.F. outont 


Here is a partial list of Motorola customers who 
have 6/12 volt interchangeable mobile units— 
Michigan State Police Community Public Service Co. Florida State Police 
Ohio State Police County of Orange, Calif. lowa State Police 
Boston Edison Co. El Paso National Gas Co. State of South Carolina 
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PG&E Plans 


$37,600,000 Project 
QNSTRUCTION of Pacific Gas 
i -lectric Company’s Poe hydro- 
Miri: project on the North Fork of 
@ Feather river has been authorized 
Fhe company, according to Norman 
@ Sutherland, PG&E vice president 
general manager. The company 
| ®h appropriated $37,600,000 for the 
ject, Mr. Sutherland said. 
The Poe project will develop 106,- 
| kilowatts of electricity. It will 
sist of a concrete diversion dam 60 
t high about 2 miles downstream 
m PG&E’s Cresta powerhouse, a 
incl 6 miles long with a surge 
amber at the downstream end, two 
el penstock pipes, and the power- 
use, Which will have two generating 

















its. 
ds, Poe project is another step in the 
ind npany’s development of hydroelec- 
ily ¢ resources on the Feather river. 
1al ik. now has six generating plants 
nd th an aggregate capacity of 382,000 
get owatts in its Feather river system. 
olt 
me: Literature Available on 
- New Le Roi Utility 
T\VO-PAGE bulletin has just be- 
me available on the Le Roi 105 cfm 
ili’ y air compressor. 
The manufacturer reports that the 
tli y has been placed back into the 
]/oi line after an absence of sev- 
. al years following heavy demand 


on the field and that it features bet- 
rer cleaning and cooling through 
e tse of oil bath air cleaners and a 
es: urized cooling system. 

According to the bulletin, the 105 
th y was specially designed for pub- 
ulity service. Installation draw- 
ys on the new literature show that 
© vidth is 25 in. and the overall 
ig:his only 82 in. This length allows 
e l'tilitv to be mounted transversely 
gaiist a truck cab without exceeding 
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the maximum truck width regulation 
for any state. 

Copies of the bulletin may be ob- 
tained from: Le Roi Company, Attn: 
Advertising Department, 1706 S. 68th 
St., Milwaukee 14, Wis. 


W. G. McKie Appointed 
Chairman of Bureau Home 
Lighting Committee 


WALTER G. McKie, general sales 
manager of Rochester Gas and Elec- 
tric Corporation, Rochester, N. Y.., 
has been appointed chairman of the 
Home Lighting Education Committee 
of the Better Light Better Sight Bu- 
reau, it was announced by H. A. 
Stroud, bureau chairman. 

Mr. McKie has been employed with 
Rochester Gas and Electric in various 
capacities since 1922, with the excep- 
tion of five years, from 1929-34, when 
he was manager of lighting sales for 
the Metropolitan Edison Company of 
Reading, Pa. 

He was associated with the Better 
Light Better Sight program at Roches- 
ter Gas and Electric as far back as 
1934, when the movement first started. 


New Cover for Distribution 


Transformers Announced By G-E 
A NEWLY-DESIGNED cover for 
General Electric pole-type distribution 
transformers that increases trans- 
former life and simplifies maintenance 
has been announced by the company’s 
Distribution Transformer Depart- 
ment, Pittsfield, Mass. 

Main features of the design are one- 
piece, stainless steel clamping bands 
on the tank cover, handhole cover and 
bushings, and a circular, instead of 
eliptical, handhole. 

G-E engineers said stainless steel 
bands prevent rust and corrosion, are 
easier to take off for inspection and 
maintenance, and are just as easy to 
1eplace as former cover parts. The 
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rounded handhole offers easy accessi- 
bility for adjustments within the tank 
and establishes a uniform seal when 
covered, the engineers said. 

Because of the one-piece construc- 
tion, pressure on the covers and bush- 
ings is distributed evenly, assuring an 
air-tight seal and offering maximum 
protection against oil contamination, ~ 
even after long service, according to 
the engineers. 


Electro-Motive Division Names 
Public Utility Consultant 


APPOINTMENT of Emerson A. 
Armstrong as consultant on public 
utility products and sales of Electro- 
Motive Division of General Motors is 
announced by N. C. Dezendorf, vice 
president of General Motors and gen- 
eral manager of Electro-Motive at 
LaGrange, III. 

Mr. Armstrong was retired by Com- 
imonwealth Edison Company of Chi- 
cago June Ist. He had been manager, 
industrial sales for Commonwealth 
I:dison since 1952 when that company 
absorbed the Public. Service Company 
of Northern Illinois. He was manager 
of industrial power sales for the Pub- 
lic Service Company from 1923 to 


1952. 


A-C Releases New Literature on 
Steam Turbine Trends 


TODAY’S trends in steam turbine de- 
sign is the subject of new literature 
released by Allis-Chalmers Manufac- 
turing Company. 

Discussed are such trends as the de- 
velopment of close-coupled cross-com- 
pound turbines for large capability 
applications ; the rapid increase in size 
of available 3600-rpm tandem ma- 
chines, and the widespread application 
of reheat for improved turbine per- 
formance. 

The literature also calls attention 


(Continued on page 28) 
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machine-digging in 
Above 
and 


City Congestion ,~ Ground 


THE MINNEAPOLIS GAS COMPANY recently installed gas 
mains in such major downtown thoroughfares as Fifth St., 
Sixth St., Nicollet Ave., and Second Ave. S., in connection 
with one of the city’s biggest repaving programs in years. 
Shown here are crews of Minnesota Williams Company 
putting in one of these lines under Fifth St. between Nicollet 
and Hennepin Aves. 


The compactness of the CLEVELAND Trencher and its 
maximum operator visibility and control—inherent in all 
CLEVELANDS—made machine-digging practical on this 
job despite traffic problems and numerous underground 
obstructions. Advantages like these, enabling CLEVELAND 
owners to dig more trench, in more places at less cost, have 
earned outstanding preference for CLEVELANDS—among 
contractors, utilities and municipalities, alike. 


Write for Full Line CLEVELAND Bulletin or 
See Your Local CLEVELAND Distributor 


THE CLEVELAND TRENCHER COMPANY 
20100 ST. CLAIR AVENUE e@ CLEVELAND 17, OHIO 
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| metal surfaces such as _ transforn 
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- to 600 degrees, this decal will resi 
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| Meyercord Co., 5323 West Lal 


| pany reports that construction is pri 
| ceeding on the second and third '20; 


| Unit No. 2 and installations of boiler 
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tions. 
Authored by C. D. Wilson and E 
Hansen of Allis-Chalmers steai: t 


from the 2nd Quarter, 1954, \| 
Chalmers Electrical Review. 
Copies of “Today’s Trends an: ] 
morrow’s Turbines,” 03R8182 
available on request from Allis-C< 
ers Manufacturing Company, ©55 
70th Street, Milwaukee, Wis. 
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New Meyercord Decals Resi 
High Temperatures 


Meyercord Company, Chicago, | 


nounces availability of the followi 
three new types of heat resist 
decals for industrial application : 
Type HR—A decal especially ¢ 
signed for application to laminat 


cores, flexible shafts and casings. Th 


to constant temperatures of 400°; 
Type SHR—A decal designed 


tures in the area of 500 to 600 degred 
One hour curing is considered ad 
auate, although for resistance to u 
usual abrasion it is desirable to cu 
longer at higher temperatures ; 
Type HHR—A new developme 
in decals that may be subjected to i 
termittent temperatures up to 10( 
degrees without damaging effed 
When cured at temperatures of 5 










virtually any type of commonly us 
For further information, write T 


Street, Chicago 44, Illinois. 


Wisconsin Electric Power 
Continues Expansion Program 


WISCONSIN Electric Power Con 





000 kilowatt generating units a‘ t 
new Oak Creek power plant. Bu‘'din 
construction has been complete  t¢ 


turbines and other equipment is no 


Plans call for the completic.: of , 
Unit No. 2 this year and the coraple 
tion of Unit No. 3 during the winte 
months of 1955-56. 


(Continued on page 30) 
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ARE YOU now realizing the greatest ARE YOU using sales techniques that help 
sales potential from your market area? keep the load evenly distributed throughout 


? 
ARE YOU developing the demand for ad- a 
ditional electric service through proven pro- ARE YOU employing a program that will 
motion methods? maintain favorable public opinion? 
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The answers to these questions are vital to the future growth 
and prosperity of your company. And Ebasco, with long expe- 
rience in all phases of utility operation, is able to supply them. 
Ebasco specialists will study markets and trends, will offer 
tested advertising and promotion ideas, will help with your 






rite T 











st La 
sales organization structure, public relations program and 
sales training. 

wer Backed by nearly 50 years of association with utilities of all 

, gram sizes, Ebasco can provide a skilled, objective viewpoint to 
supplement the activities of your own personnel. 

ar Con 

| is pr To find out what Ebasco sales and public relations service 

rd {20 can do for your company to keep sales at high levels write 

sat ft for our booklet—‘‘The Inside Story of Outside Help’’. 

Biidin Address Ebasco Services Incorporated, Dept. W., Two 

bat Rector Street, New York 6, N. Y. 

boiler. 


is no Sbeeco Feamwetk. 

pee A“ zy NEW YORK 

161 0 . CHICAGO 

oripl engwhote se the siorlal DALLAS 

winte PORTLAND, ORE. 
WASHINGTON, D. C. 


Appraisal * Budget * Business Studies 
Consulting Engineering * Design & Con- 
struction * Financial ¢ Industrial Re- 
lations * Inspection & Expediting 
Insurance, Pensions & Safety ¢ Purchas- 
ing * Rates & Pricing © Research 
Sales & Public Relations ¢* Space Plan- 
ning ¢ Systems & Methods « Tax ¢ Traffic 
Washington Office 





























AGE System to Increase Plant Capability 
To 4,120,000 KW in 1956 


THI: present generating capability of the American 
Gas and Electric System is 3,785,000 kilowatts, ac- 
cording to figures recently released by S. N. Fiala, chief 
engineer of the AGE Service Corporation. 

That figure will be increased to an even 4,000,000 
kilowatts when Unit 3 at the Indiana & Michigan Elec- 
tric Company’s Tanners Creek plant goes into service 
in December of this vear, and to 4,120,000 kilowatts 
when Unit 6 at Ohio Power Company’s Philo plant is 
placed in service in May, 1956. 

After a review of operating experience and perform- 
ance of the various generating units throughout the 
System, several revisions in unit capabilities have been 
made. The new units at Ohio Power Company’s Musk- 
ingum river plant at Appalachian Electric Power 
Company's Kanawha river plant and at Tanners creek 
plant have been increased from 200,000 kilowatts to 
215,000 kilowatts. The other two units at Tanners 
Creek plant, formerly rated at 150,000 kilowatts, have 
been increased to 155,000 kilowatts. 

The new figures show that when the new Philo and 
Tanners Creek units are completed, 95.8 per cent of 
the System's generating capability will be provided by 
steam plants, and the remaining 4.2 per cent by hydro- 
plants. Steam plants, when the two units now under 
construction are completed, will generate 3,946,000 
kilowatts, as compared with 174,000 kilowatts for the 
hydro plants. 
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ADDRESSING 
MACHINES 


offer vou the only competition vou can 
find in the Addressing Machine industry. 





Consult your yellow telephone book or 
write to The Elliott Addressing Machine 
Co., 1441 Albany St., Cambridge 39, 
Mass. 








R-R Offers Large Variety of Type Styles forll 
Electric, Standard or Noiseless Typewriterg 


DISTINCTIVE correspondence, reflecting the iy 
viduality of the writer, can now be achieved «) 3 
Remington electric, standard or noiseless type. 
through the introduction of a large variety of exc. 
type stvles by Remington Rand Inc., according ‘0 
announcement by the company. 

These type styles are designed to suit individual pr 
erence and also complement a company’s business ° ‘tt 
head. In addition, the color of the typewriter + bi 
can be harmonized with the color in the business ‘+t 
head to further enhance correspondence. Specia’ k 
board arrangements can also be styled to speed up ‘ vpi 
jobs through the inclusion of often used symbo! 

For further information, contact a local Rem. ig: 
Rand sales office or write Remington Rand Inc. . 
Fourth avenue, New York 10, New York, and r qu 
folder # R8685. 

Re 







































Peoples Natural Gas Receives Acciden: 


Prevention Award 
THE Peoples Natural Gas Company reccived the \c 
dent Prevention award for outstanding acciden! pi 
vention work at the recent Sixth Annual Confere 
sponsored by the Accident Preventicn Committee of t 
American Gas Association. 

Leo R. Nuhfer, safety director of The Peoples N; 
ural Gas Company, and chairman of the American G 
Association Accident Prevention Committee, accept 
the award for the company. 

Such awards are made each year to companies wl 
have reduced the frequency of accidents 25 per cent 
more in 1953 as compared with 1952. 





Safety Council Presents Award To Ohio Power 


FOR the second consecutive year, the Ohio Power Con 
pany has been presenied an award of merit by the N. 
tional Safety Council in recognition of the company 
1953 safety record. 

Ohio Power was one of 11 electric utilities of 33 
evaluated to receive this honor, which is given to con 
panies establishing injury rates significantly lower tha 
the average rate of the entire electric industry and tl 
individual company for the previous three vears. 


Central Illinois Public Adding New Unit to 
Grand Tower Station 


THE Central Illinois Public Service Company’s 10(),00 
kilowatt generating unit authorized by the board of di 
rectors on September 7th, will be added to the Cran 
Tower power station on the Mississippi river in Jac xsol 
county according to a statement made recently by Vic 
President J. R. Broderick. 
“With the completion of this new unit, schedule! fo 
1957, the total generating capacity of the company wil 
be four times as great as it was at the end of \\ orl 
War II. This tremendous increase in generatin; ¢4 
pacity assures an ample power supply for new indus ries 
the growing commercial, residential, farm and _ rura 
electric co-ops use.” 
PUBLIC UTILITIES FORTNIGHTLY—SEPTEMBER 30, 195 
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© The Columbia Gas System 






CHARLESTON GROUP: United Fuel Gas Company, Atlantic Seaboard Corporation, Amere Gas Utilities Com- 
pany, Virginia Gas Distribution Corporation, Big Marsh Oil Company, Central Kentucky Natural Gas Company; 
COLUMBUS GROUP: The Ohio Fuel Gas Company; PITTSBURGH GROUP: The Manufacturers Light and Heat 
Cc y, Binghamton Gas Works, Cumberland and Allegheny Gas Company, Home Gas Company, The Key- 


P 


stone Gas Company, Inc., Natural Gas Company of West Virginia; OIL GROUP: The Preston Oil Company. 
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New Unit Doubles Output of 
Central Hudson's Danskammer 
Generating Station 


ELECTRIC generating capacity of 
Central Hudson Gas & Electric Cor- 
poration’s Danskammer Point Steam 
Station was doubled recently when a 
second 70,000 kilowatt unit was 
switched into commercial operation. 
Nearly five years and more than $25,- 
000,000 have gone into the construc- 
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tion of the modern electric generating 
station, six miles north of Newburgh 
on the west bank of the Hudson river. 
Once the scene of Indian tribal rites 
and war dances, Danskammer Point 
is today the site of one of the most 
efficient plants of its type in the United 
States. One kilowatt-hour of electric- 
ity is generated from less than three- 
quarters of a pound of coal, while the 
average in the nation’s steam gen- 
erating plants is about one pound. 














N> WW ISSUE 


Stock and $5.13324 per share in cash. 


exchange offer. 





The First Boston Corporation 
Union Securities Corporation 


Courts & Co. 


Salomon Bros. & Hutzler 






Stone & Webster Securities Corporation 





This advertisement is neither an offer to sell nor a solicitation of offers to buy any of these securities. 
The offering is made only by the Prospectus. 


433,869 Shares 


Georgia Power Company 
$4.60 Preferred Stock 


(Without Par Value) 


Holders of the Company’s outstanding $6 Preferred Stock are being offered 
the opportunity of exchanging each share held for one share of new $4.60 Preferred 


The exchange offer will expire on October 4. 1954, after which time all 
unexchanged shares of the $6 Preferred will be called for payment. 


The several Underwriters have agreed, subject to certain conditions, to pur- 
chase such shares of $4.60 Preferred Stock as are not issued pursuant to the 


Copies of the Prospectus may be obtained from any of the several underwriters, 
including the undersigned, only in States in which such underwriters are qualified to 
act as dealers in securities and in which the Prospectus may legally be distributed. 


Merrill Lynch, Pierce, Fenner & Beane 


Goldman, Sachs & Co. 


Kidder, Peabody &Co. Lehman Brothers The Robinson-Humphrey Company, Inc. 


September 16, 1954 


Equitable Securities Corporation 
Harriman Ripley & Co. 
Incorporated 
Smith, Barney & Co. 
White, Weld & Co. 














PUBLIC UTILITIES FORTNIGHTLY—SEPTEMBER 20, i? 





Television plays an important 
in the Danskammer plant’s operati 
Two screens give the operators a 7 
ture of conditions in the furnaces ; 
the two others provide a picture 
the water level gauges at the top 
the 100-foot high boilers. 

The station, while the first unit ot 
was in operation, was rated the si 
most efficient steam electric gener ti 
plant in the United States in 1952 
a report of the Federal Power (o 
mission, 































Revised Film On "Clean Water 
Announced By G-E 


A new version of “Clean Water 
a film calling attention to pollution 
water resources, will be premiered 
the General Electric Company at t 
annual meeting of the Federation 
Sewage and Industrial Wastes Ass 
ciation in Cincinnati, October 
through 14. 

Latest in the company’s More Pov 
er to America series, the 25-minut 
full-color, sound motion picture is d 
signed to create an awareness to t 
growing of stream pollution and enli 
public and industry support for pr¢ 
grams geared to meet the problet 
according to the announcement. 

Dramatizing the importance of cle: 
water to the individual and his co 
munity, the 16 mm. film outlines tt 
need for immediate action to combé 
existing and future pollution areas 1 
order to assure safe water for healt 
and recreational purposes. The fil 
outlines the toll wrought on water ré 
sources by pollution, caused in part b 
a rising national population and a 
expanding industrial front. 

The film also prescribes the remedy 
“improved expanded water supplic 
through more industrial waste a 
ment, modernized municipal sewag 
disposal plants, and construction © 
municipal treatment facilities wher 
non exist.” 

































































San Diego Gas & Elec. Plans 
$26,000,000 Expansion 


SAN Diego Gas & Electric Compan 
plans to spend $26,000,000 on con 
struction in 1954, according to I. D 
Sherwin, president. This is the high 
est figure in the company’s history. 
Of that amount, approximately 
$9,000,000 will be spent at the sew 
Encina station, where generating (nit 
No. 1 is being installed and wil! bd 
placed in operation in fall of this 
year. 
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You may find 


a fresh approach... 


Tackling utility company problems daily . . . 
maintaining close and continued contact with 
the financial world gives us an understanding 
of the complex field of utility financing and 
investor relations which may be of help to you. 


A fresh approach to the problem you are 
now studying may be suggested by a talk with 
us. Call Public Utilities Department at DIgby 
4-3500 or write us at One Wall Street. 


IRVING TRUST COMPANY 


ONE WALL STREET ° NEW YORK 15, N. Y. 


Capital Funds over $123,000,000 Total Resources over $1,400,000,000 


Wit N. Enstrom, Chairman of the Board 
Ricuarp H. West, President 


Public Utilities Department—Joun F. Cuitps, Vice President in Charge 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 






























The First Book of Its Kind . 


PREPARING FOR THE UTILITY RATE CASE 


by Francis X. Welch, B. Litt., LL. B., LL. M. 


The satisfactory solution of the most expensive and difficult problem of Commission Regulation— 
The Rate Case—depends very largely upon how well and how thoroughly the details of 


preparation have been given attention. “Preparing for the Utility Rate 
Case” is a compilation of experiences taken from the records of 


actual rate cases. It has required two years of research, 
study and analysis, conducted by Francis X. Welch, Editor 
of PUBLIC UTILITIES FORTNIGHTLY, with the aid and 


cooperation of selected experts, to complete this treatise. 


The volume, being the first of its kind, should be found 
invaluable to utility executives, rate case personnel, 
attorneys, accountants, consultants, regulatory com- 
missions, rate case protestants, and, in fact, to all persons 
engaged in or having an interest in rate cases. 


Among the values of this compilation are the reviews of 
methods and procedures, which have been found helpful in— 


®& simplifying and speeding up rate case 
groundwork . 


® saving time and expense of companies, 
commissions and other parties 


& cutting down “lag losses” 


®& aiding the consumer by making possible 
faster plant and service improvements 
© increasing the confidence of investors 


—all of which are in the public interest. 


The volume does not offer a program of standardized 
procedures for rate case preparation, but reviews the plain 
and practical methods that have been used. 


These chapter headings indicate the coverage: 


The Birth of the Utility Rate Case 

Public Relations and the Rate Case 

The Birth of Utility Company Rate Opposition 
The Grand Strategy of the Rate Case 
Selection and Function of the Attorney 

The Mechanics of Rate Case Preparation 
Proof of the Rate Base 





Completing the Rate Base; 
Working Capital 
Operating Expenses 


Operating Expenses, Continued— 
Annual Depreciation 


The Rate of Return 
Rate Adjustments—Allocations 


The Completed Rate Base—Overheads, Land, 
Depreciation, Working Capital 


® The edition is limited, so be sure to order your copy today. 


PUBLIC UTILITIES REPORTS, INC., Publishers 
NEW BOOK DEPARTMENT 


309 MUNSEY BUILDING 
WASHINGTON 4, D. C. 
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PROFESSIONAL DIRECTORY 


© This Directory is reserved for engineers, accountants, rate experts, consultants, and 
others equipped to serve utilities in all matters relating to rate questions, appraisals, 


valuations, special reports, investigations, financing, design, and construction. » » 





THe American Appraisat Company 


ORIGINAL COST STUDIES @ VALUATIONS @ REPORTS 
for 
ACCOUNTING AND REGULATORY REQUIREMENTS 
NEW YORK WASHINGTON CHICAGO MILWAUKEE SAN FRANCISCO 
and other principal cities 








CONSULTING ENGINEERS 
Electricity, Natural Gas and Water Utilities 
Production, Transmission, Distribution 
Reports, Design, Supervision of Construction 
Investigations, Valuation and Rates 
4706 BROADWAY, KANSAS CITY 2, MISSOURI (SINCE 1915) 








BODDY, BENJAMIN AND WOODHOUSE, INC. 


CONSULTING ENGINEERS 
JAMES W. PARKER, SENIOR CONSULTANT 
Power Plant Design, Specification, and Construction Supervision 
Economic and Thermodynamic Studies, Technical Services and Reports 
28 WEST ADAMS AVENUE DETROIT 26, MICHIGAN 








DAY & ZIMMERMANN. INC. 
ENGINEERS e 
NEW YORK PHILADELPHIA CHICAGO 


DESIGN, CONSTRUCTION, INVESTIGATIONS, REPORTS, APPRAISALS AND MANAGEMENT 


ford, Bacon & Davis 
vatuaTion® QMO Titi cascs: 


NEW YORK @ CHICAGO @ LOS ANGELES 

















GIBBS & HILL Ineo. 


CONSULTING ENGINEERS 
DESIGNERS - CONSTRUCTORS 


NEW YORK—LOS ANGELES 
INDIANAPOLIS—SAN ANTONIO 











(Professional Directory Continued on Next Page) 
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ENGINEERS © CONSULTANTS © CONSTRUCTORS 
READING, PA. 


GA GILBERT ASSOCIATES, INC. 


e WASHINGTON ° ROME 
FOUNDED 1906 @ PHILADELPHIA e MANILA 
eNEW YORK @ MEDELLIN 

















W. C. GILMAN & COMPANY 


CONSULTING ENGINEERS 
ELECTRIC — GAS — TRANSIT — WATER 
Financial and Economic Reports 
Valuations—Rate of Return—Depreciation Studies 
Traffic Surveys—Far Analyses 


55 Liberty Street New York 5, N. Y. 











JAY SAMUEL HARTY 


CONSULTING ENGINEER 
327 South LaSalle Street . CHICAGO € Telephone HArrison 7-8893 


Consultant to Public Utilities: Valuations; Rate of Return Studies; Reports for 
Financing; Other Problems of Management, Engineering and Finance. 

















CYRUS G. HILL, ENGINEERS 


Public Utility Properties 
Valuation and Operating Reports 
Plans — Design — Construction — Rate Cases 


134 So. LaSalle Street Chicago 3, Illinois 











GUSTAV HIRSCH ORGANIZATION, INC. 


1347 West 5th Ave., Columbus (12) Ohio 
Telephone Kingswood 6011 


Consulting and Supervisory Engineers and Contractors 
Construction and Operation of Utility Enterprises 











HOOSIER ENGINEERING COMPANY 


Erectors of Transmission Lines 


1384 HOLLY AVENE ° COLUMBUS, OHIO 











Mention the FortNIGHTLY—I/t identifies your inquiry 
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wana BOWEN & FARRELL 
ENGINEERS 
NN ARBOR, MICHIGAN 
APPRAISALS—INVESTIGATIONS DEPRECIATION STUDIES— 
COST TRENDS — REPORTS 
for Rate Cases, Security Issues, Regulatory and Accounting Requirements 
ORIGINAL COST AND CONTINUING PROPERTY RECORD 
DETERMINATION 











Se fu lj ian loyoralion 


Eon GI'NEE RS . CONSTRUCTORS 


POWER PLANT SPECIALISTS 


DESIGN e CONSTRUCTION ¢ MANAGEMENT 
SURVEYS e INVESTIGATIONS e REPORTS 


1200 N. BROAD ST., PHILADELPHIA 21, PA. 











William S. Leffler, Engineers Associated 
NOROTON, CONNECTICUT 
sai Utility Management Consultants Specializing in REGULATORY 
WATER COST ANALYSIS “PROBLEMS 
for past 35 years 
Send for brochure: ''The Value of Cost Analysis to Management"’ 











N. A. LOUGEE & COMPANY 


Engineers and Consultants 
REPORTS—APPRAISALS—DEPRECIATION STUDIES 
RATE CASES—BUSINESS AND ECONOMIC STUDIES 

120 Broadway New York 











RATES TAXES 


SAFETY MIDDLE WEST FINANCE 
PENSIONS INSURANCE 
BUDGETING SERVICE ADVERTISING 


PERSONNEL co ACCOUNTING 
ENGINEERING « SALES PROMOTION 
STOCK TRANSFER 20 N. WACKER DRIVE, CHICAGO PUBLIC RELATIONS 











Pioneer sanvige nn Co. 


CONSULTING, DESIGNING AND 
OPERATING ENGINEERS 
PURCHASING 


SPECIALISTS IN 
ACCOUNTING, FINANCING, RATES, 
INSURANCE AND DEPRECIATION 


CHICAGO 4, ILLINOIS 





231 SOUTH LA SALLE STREET 
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Complete Services for Gas 


Industry's > and Electric Utilities * Designing 
Partner J. F. Pritchard & Co. ¢ Engineering ¢ Construction 
« Alterations * Expansions 
for Progress ae, ee ee ¢ Modernization ny aac ¢ Plans 
. ¢ Piping « Equipment * Steam 


Dept. 415, 210 W. 10th St., Kansas City 5, Mo. or Diesel Power Plants 














THE RUST ENGINEERING CO. 


PITTSBURGH 19, PA.* BIRMINGHAM 3, ALA. 
Offices in Principle U.S. and Canadian Cities 
Power Plant Design and Construction 
Boiler Settings © Chimneys © Equipment Erection 
Also sliding form work, refractory brick-work and insulation, soil compaction, other specialties. 

















SANDERSON & PORTER 
ENGINEERS & 


AND 
CONSTRUCTORS 











Sargent & Lundy 
ENGINEERS 


Steam and Electric Plants 
Utilities—Industrials 
Studies—Reports—Design—Supervision 
Chicago 3, Ill. 











The J. G. WHITE ENGINEERING CORPORATION 


Design—Construction—Re ports—Appraisals 
Consulting Engineering 


80 BROAD STREET NEW YORK 4, N. Y. 















Whitman, Requardt and Associates 
Publishers of the 35-year-old 


DESIGN — SUPERVISION HANDY-WHITMAN INDEX 
for Public Utility 
REPORTS — VALUATIONS Construction Cost Trends 
; Including Hydro-Electric Properties 
1304 ST. PAUL STREET BALTIMORE 2, MARYLAND 












Mention the FortniGHtLy—It identifics your inquiry 
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PROFESSIONAL DIRECTORY (concluded) 








Abrams Aerial Survey Corporation 


PHOTOGRAMMETRIC ENGINEERS FOR MORE THAN A 
THIRD OF A CENTURY 
Aerial Photography — Atlas Sheets — Mosaics — 
Plan and Topograbhic Mabs — Profiles — Infra-red 
Photography — Photo-interpretation Instruments 


614 E. Shiawassee St, 





Lansing, Michigan 











LUCAS & LUICK 


ENGINEERS 


DESIGN, CONSTRUCTION SUPERVISION, 
OPERATION, MANAGEMENT, APPRAISALS, 
INVESTIGATIONS, REPORTS, RATES 


231 S. LASALLE StT., CHICAGC 











EARL L. CARTER 


Consulting Engineer 
REGISTERED IN INDIANA, NEW YORK, OHIO, 
PENNSYLVANIA, WEST VIRGINIA, KENTUCKY 

Public Utility Valuations, Reports and 
Original Cost Studies 


910 Electric Building Indianapolis, Ind. 











LUTZ & MAY 


Consulting Engineers 


STEAM, GAS & DIESEL POWER STATIONS 
PUMPING PLANTS—ELECTRIC SYSTEMS 
REPORTS—DESIGN—APPRAISALS 


1009 Baltimore Kansas City 6, Mo. 








ENGINEERS, CONSTRUCTION AND 
MAINTENANCE CONTRACTORS 
for the GAS INDUSTRY 


CONSOLIDATED 
GAS anpD SERVICE CO. 
327 So. LaSalle St., Chicago 4, UL 











MINER AND MINER 
CONSULTING ENGINEERS 
INCORPORATED 


GREELEY COLORADO 

















GANNETT FLEMING CORDDRY AND CARPENTER, INC. 
ENGINEERS 
HARRISBURG, PENNSYLVANIA 


invesigations—Reports—Appraisals 
Original Cost and Depreciation Studies 
Rate Analyses—Insurance Surveys 








A. S. SCHULMAN ELEcTRIC Co. 


Electrical Contracting Engineers 


TRANSMISSION LINES—DISTRIBUTION—POWER 
STATION—INDUSTRIAL—COMMERCIAL 
INSTALLATIONS 


CHICAGO Los ANGELES 

















FRANCIS S. HABERLY 


CONSULTING ENGINEER 


Valuation — Depreciations 
Invesigations and Reports 


122 SOUTH MICHIGAN AVENUE, CHICAGO 








SLOAN, COOK & LOWE 


CONSULTING ENGINEERS 
120 SOUTH LA SALLE STREET 
CHICAGO 
Appraisals — Reports 
Operating — Financial — Plant 














JACKSON & MORELAND 


Engineers and Consultants 
Design and Supervision of Construction 


Reports — Examinations — Appraisals 


Machine Design — Technical Publications 
NEW YORK 


BOSTON 








Representation in this Professional Directory 
may be obtained at very reasonable rates. 
Kindly address inquiries to: 


ADVERTISING DEPARTMENT 
Public Utilities Fortnightly 
309 Munsey Building 
Washington 4, D. C. 








Mention the ForTNIGHTLY—/t identifies your inquiry 
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INDEX TO ADVERTISERS 


The Fortnightly lists below the advertisers in this issue for ready refer- 
ence. Their products and services cover a wide range of utility needs. 


A 
Abrams Aerial Survey Corporation .................. 39 
ee ee eee 
Allis-Chalmers Manufacturing Company ............. 16-17 
American Appraisal Company, The ................. 35 
American Telephone & Telegraph Company .......... 23 
SEMEN Se 8 Sino ais ac a wae eres isle awe 18 
Automatic Electric Company ............ Inside Back Cover 
B 
Babcock & Wilcox Company, The .................... 4-5 


*Barber-Greene Company 
PRenUMONT Dich KOMPBNY ...... 2... 22. ..0.0s200000- 

Black & Veatch, Consulting Engineers ................ 35 
*Blaw-Knox Company 
*Blyin & Company .................- 


Boddy, Benjamin and Woodhouse, Inc. ...... ee oe 
c 

Carter, Earl L., Consulting Engineer .................. 39 

Cleveland Trencher Co., The ................-.00000: 28 


Columbia Gas System, Inc. 
Commonwealth Associates, Inc. ......... Inside Front Cover 
Commonwealth Services, Inc. ........... Inside Front Cover 


Consolidated Gas and Service Co. .................. 39 
D 
Day & Zimmermann, Inc., Engineers ................. 35 
Delta-Star Electric Division, H. K. Porter Co., Inc. ...... 25 
Dodge Division of Chrysler Corp. .................... 22 
E 
Ebasco Services, Incorporated ...................... 29 
Elliott Addressing Machine Company, The ............ 30 
F 
Foret Boston Corporation, The .......2...20..ccescese 32 
Ford, Bacon & Davis, Inc., Engineers ................. 35 
*Friez Instrument Div. of Bendix Aviation Corp. ....... 
G 
Gannett Fleming Corddry and Carpenter, Inc. ........ 39 
*General Electric Company ..............2.cccceees 
Gibbs & Hill, Inc., Consulting Engineers .............. 35 
Gilbert Associates, Inc., Engineers .................. 36 
Gilman, W. C., & Company, Engineers ............... 36 
tO eee 
*Guaranty Trust Company of New York .............. 
H 
Haberly, Francis S., Consulting Engineer ............. 39 
*Halsey, Stuart & Company, Inc. .................... 
oN 3 a 
Hart, Jay Samuel, Consulting ee eieta eras aiaG c 36 
CO a ee 36 
*Hill, Hubbell and ee ere ee ree 
Hirsch, Gustav, Organization, Inc. ................. 36 
Hoosier Engineering Company ..................... 36 


*International Business Machines Corporation ...... ; 
International Harvester Company, Inc. ............... 15 
Irving Trust Company 


*Fortnightly advertisers not in this issue. 
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Jackson & Moreland, Engineers ..................... 35 
Jensen, Bowen & Farrell, Engineers ................... 3? 
K 
Kellogg, M. W., Company, The .................... 2i 
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L 
gels pie’ Pe flo SE Ee 
Leffler, William S., Engineers Associated ............. 37 
PEMRMIAT MONS IEIE oo oss 5 Sais sis cose kde e's s:0b So ea dow 
Lougee, N. A., & Company, Engineers ................ 37 
ucns & Galick, ENGINGOTS. .... 5.0... ccc cee sc ceeeeees 39 
Lutz & May, Consulting Engineers ................... 39 
M 
PPARIN; NONBE. As, ANC, VENGINOOES: 5....5<:0::0.000.0 vie devier 
oe ee ae 7 
*Merrill Lynch, Pierce, Fenner & Beane .............. 
WIIGKHO WVMST DOIVICE SSO). oo 5 5 occ cc sa cs cess cecgeess 37 
ME ENNIO Seria oo ln a: 5.04 6h wialasisve's Cave arnie ars 39 
Moloney Electric Company .................000e0eee 24 
*Morgan Stanley & Company ..............ceeeeee- 
Motorola Communications & Electronics, Inc. ......... 26 
N 
Newport News Shipbuilding & Dry Dock Company .... 20 
P 
Pioneer Service & Engineering Company ............ 19, 37 
FPUCTINNIL, ae Wc RS soe) os sisis sos cues cb ws see dae ees 38 
R 
Recording & Statistical Corporation ................. i 
NN MINED PRON iiaie oS 5.056 5:4 os. aise we claw sinwe-ein 9 
Robertson, Fd. as GOMDANY: 2.06.0... s se ese cee ee 13 
Rust Engineering Company, The ..................... 38 
Ss 
Sanderson & Porter, Engineers ...................... 38 
Sargent & Lundy, Engineers ....................2204. 38 
Schulman, A. S., Electric Co., Engineers .............. 39 
Sloan, Cook & Lowe, Consulting Engineers ........... 39 
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*Sprague Meter Company, The .................. 
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*Union Securities Corporation ...................06. 
*United States Steel Corporation ................... 
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*Western Precipitation Corporation .................. 
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AUTOMATIC ELECTRIC’S 


\ Engineering 





TCMATIC ELECTRIC—LEADERS IN CARRIER COMMUNICATION —LENKURT 


. 


If you’re like most communications men, 
you know the many uses and advantages 
of carrier circuits. But chances are you’ll 
never have need to make as thorough a 
study of carrier equipment as our carrier 
engineering specialists. That’s why .. . 
when planning new carrier . . . sO many 
communications men rely upon Automatic 
Electric’s Follow-Thru Engineering. Here’s 
what this cost-cutting service means to 
a 


Preliminary engineering is the first 
step. The day you start thinking about 
carrier is a good day to call on Automatic 
Electric! We’ll work with your engineers, 
right on the job, and give you a complete 
over-all carrier plan. You save because of 
the economies that result from long-range 
planning. 


We follow through with engineered 
recommendations. We’ll recommend 
correct carrier equipment for each specific — 
part of your over-all plan—and show you 
why it is recommended! If existing equip- 
ment must be changed, we’ll suggest your 
most economical moves. And when your 
carrier is to be installed, we’ll give your 
communication engineer any needed assist- 
ance. 


Carrier engineering for life! Automatic 
Electric engineering service is available 
throughout the life of your Lenkurt equip- 
ment. When carrier re-arrangement or ex- 
pansion is required, the same concrete help 
is on call to adapt your Lenkurt equipment 
to changing needs. 


Men who know carrier buy Lenkurt! 
From coast to coast, communications men 
have multiplied circuits at minimum cost 
by using Lenkurt Carrier. This standard- 
ized, flexible, top-quality equipment is 
available in a complete range of systems to 
meet any of your carrier requirements. A 
letter or call will bring complete facts or an 
Automatic Electric engineer to your desk. 


<p ELECTRIL | 
AUTOMATIC RY FLECTRIL 


® 
Distributor in U.S. and Possessions: 
Automatic Electric Sales Corporation . . . 1033 West Van Buren Street, Chicago 7, U.S.A. 
In Canada: Automatic Electric Sales (Canada) Limited, 185 Bartley Drive, Toronto i6, Ontario 
Export Distributors: International Automatic Electric Corporation, Chicago 















In just 5 years of production... 


This startlingly new idea in 
Motor Trucks has become a 
familiar sight on America’s 
streets and highways 


5 YEARS AGO The White Motor Company introduced an entirely 
new type of truck—completely functional—designed to reduce 
delivery cost because it could do more work per day or per 
mile. So new and different, other manufacturers thought the 
White 3000 of little consequence, at the time. 


TODAY ... just five years later. . . thousands of successful fleet 









owners have cost records to prove that the White 3000 reduc ; 
delivery costs spectacularly. The White Roll Call of owners 
ten or more is published as unassailable proof of this fact. 

If you have not had the White 3000 demonstrated in yo 
service—to see for yourself its ability to cut your delivery ti 
and costs—call your White Representative today. 


THE WHITE MOTOR COMPANY 
Cleveland 1, Ohio 


For more than 50 years 


the greatest name in truc~¢ 
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